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ABANDONMENT. See Tora Loss 1. 


ACCIDENT. 


1. Cram In Cass or DEatuH. 


An accident policy insured in specific sums, so much for loss of time, so much 
for loss of a hand, so much for death, etc. 


Held, That an accident which rendered death theoretically certain did not 
cause a claim for death to accrue until death actually happened. 


Held, That where such death had not occurred at the time of filing claims 
with the receiver of the company, only claims for disability had accrued. 
Knowlton, Atty-Gen., vs. Equitable Acc. Ass’n, 282. 


2. Faruure or Timety Notice, 


Where a contract of insurance between a benefit society and one of its mem- 
bers, which, among other things, covered accidental injuries, expressly 
stipulated that ‘‘ written notice from the member or his representative, 
and a certificate from the attending physician, each stating the time, 
place, manner and nature of injury, * * * must be received at the 
principal office of the society * * * within 10 days after the date of 
injury, * * * as conditions precedent to recovery,” and the insured 
sustained such injuries, but failed to give the prescribed notice thereof 
within 10 days from the date of the accident,—it not having been im- 
possible for him to have done so,—the society, in the absence of a waiver 
on its part of the time limit as to such notice, incurred no liability in con- 
sequence of such accident. 


The facts in this case do not show that it was impossible for the insured to 
have given the prescribed notice within the time limited. It is therefore 
unnecessary to decide whether impossibility of giving the notice within 
10 days from the date of the injury would be a sufficient excuse for a fail- 
ure to do so within that period. 


One cannot be held to have impliedly waived a defense of the existence of 
which he had no knowledge at the time he did the act which is relied 
upon as a waiver thereof. United Ben. Soc. of America vs. Freeman, 947. 


3. From Porson. 


Where a provision in an accident policy that it should not include injuries 
resulting from poison or anything accidentally or otherwise taken, ad- 
ministered, absorbed or inhaled has been construed by the courts of last 
resort of several States not to include the involuntary inhaling of illum- 
inating gas while asleep, the samé construction will be adopted by the 
Federal Circuit Court. In such case it was the duty of the insurer to 
modify the verbiage of the clause if it desired to avoid the construction 
placed on it by the court. Fidelity § Casualty Co. of New York vs. Lowen- 
stein, 111. 


4. Huvwntrne as Occupation. 


One insured as against accident as a barber and restaurant keeper was acci- 
dentally shot and injured while hunting rabbits, but it appeared that 
hunting was only an incident to his daily life. Held, That the matter of 
hunting is not to be regarded as an occupation, and is not to be used as 
.a basis of classification in determining the amount of indemnity payable 
to the insured. 
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An offer by the insurance company of a sum smaller than that claimed by 
the insured, and an averment of the same in the answer of the insurance 
company, waive the defense that the insured was not entitled to any- 
thing because the injury resulted from exposure to unnecessary danger. 

A slight misstatement as to the cause of the injury, mistakenly made to the 
insurance company in behalf of the insured by the physician who at- 
tended him, will not prevent the insured from showing the actual facts. 
Wildey Casualty Co. vs. Sheppard, 186. 


5. INDEMNITY IN CasE oF Spectat Risk. 


An accident policy, and also the application, stipulated that in case of injury 
from an occupation classed as more hazardous than that stated, the in- 
demnity should only be such as the premium paid would purchase. The 
application represented insured as a dealer in Chinese merchandise and 
contractor for Chinese labor. He was, in fact, a foreman of such labor, 
which, according to the company, was more dangerous and classified as a 
special risk. 

Held, That the amount of the indemnity in such case would be only what the 
premium would purchase, and the case was not affected by the fact that 
the full facts were told to the agent at the time of insuring. Employers’ 
Liability Assur. Corp., Limited, vs. Back, 827. 


6. INTENTIONAL INJURIES. 


Where an accident insurance policy contains a provision that the insurance 
should not cover ‘‘ intentional injuries, inflicted by the insured or by any 
other person, except burglars or robbers,” the insured cannot recover of 
the insurer for injuries intentionally inflicted upon him by another, not 
a robber or burglar, who made an assault upon him, even if the injury 
sustained was not precisely that intended, provided the act was inten- 
tional, was directed against the insured, and some injury to him was 
intended. Matson vs. Travelers Ins. Co., 354. 


7. NEEDLESS ExposuRE—VIOLATION OF LAW—ASSESSMENT. 


A painter, injured on Sunday while getting pigeons from the cupola of his 
barn by the use of a rope sling, which broke, was not chargeable with 
needless or obvious exposure to danger, where it appeared that he was 
accustomed to work at great heights, and on steeples. 

The fact that the law prohibited labor on Sunday was no defense by an acci- 
dent company in the absence of proof that the work was not necessary, 
and if within the risk assumed, the fact that it was done on Sunday in 
violation of the law was no defense. 

The insurer was a mutual benefit association, and the policy granted a speci- 
fied weekly indemnity for a limited period in case of accident; provided 
that in case the reserve fund was exhausted the amount paid should de- 
pend on the assessment collected, but no authority was given to assess 
for losses. 

Held, That the insured was entitled to an absolute judgment for the specified 
amount. Matthes vs. Imperial Acc. Ass’n, 622. 


8. Notice oF—WHEN InJuriIes ARE WITHIN THE Po icy. 


The policy required notice to be given within 10 days of the accident. Notice 
was sent the day of the accident, but was not received until 11 days after. 
The secretary then forwarded a blank with the statement that it could 
be filled in and returned, which was done, and afterwards on the death of 
insured a certificate of the fact was sent to the company and acknowl- 
edged. The objection that the notice was not in time was not made until 
the trial three months later. 

Held, That a finding that the 10 days limitation was waived, was justified. 

The policy stipulated for a certain payment in case of death within 90 days 
of the accident, resulting from the injuries alone. 

Held, That the injuries must be such as would render the company liable in 
case of ordinary accident according to the policy conditions; namely, 
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through external, violent, and accidental means. Moore vs. Wildey Casu- 
alty Co., 798. 


9. Norice or ASSESSMENT—PROOFS OF DEATH. 


Where the articles of association of an accident association provide that the 
member must have thirty days’ notice of an assessment, the time dates 
from the actual receipt of the office, and cannot be overruled by a by-law 
making the date of mailing the time of notice. 


Where the evidence showed that failure to furnish proofs of death in time 
might have been due to neglect either of plaintiff or defendant the 
question was for the jury. Shelden vs, National Masonic Accident Ass’n, 488. 


10. Vonuntary Exposure. 


The burden is on the accident insurer to prove that cause of death was 
within the excepted risks. 


Voluntary exposure to danger means exposure whose danger would be 
obvious to one ordinarily intelligent. 

Where the insured was killed by coming in contact with a small building 
while boarding a train which had just started, and which building he 
might not have noticed, the question of voluntary exposure is for the jury. 
Fidelity & Casualty Co. vs. Sittig, 65. 


11. WaAtvER or DUEs. 


In an action by the administrator of the insured against an accident insur- 
ance company, upon a certificate which provided for the payment to the 
insured, subject to many conditions and qualifications, of the sum of $10 
a week for each week’s disability caused by accident or disease, and seek- 
ing to recover the stipulated sum per week from the beginning of the 
disability to the death, held, that the objections made by the defendant to 
the maintenance of the action, based in part upon nonpayment of dues, 
cannot be sustained, it appearing, among other things, that there was 
a waiver, but that the plaintiff has proved only a total disability of the 
insured, within the terms of the certificate, for a period of three weeks 
prior to his death. Conley vs. Washington Casualty Ins. Co., 334. 


See BeNEvoLEnt Society 3; Emproyer’s Liasinity 2, 3; Surcrpe 5d. 


ACTION. 
ARBITRATION—SAVING PROPERTY. 


The arbitration provided for by Gen. Laws 1895 (c. 175, § 53), is not a condition 
precedent to the right of action upon the insurance policy, unless the 
parties actually disagree as to the amount of the loss. 

Nor is it necessary for the insured to show, in the first instance, in an action 
upon such policy, that he complied with a provision thereof requiring 
him to make all reasonable exertions to save the insured property in case 
of fire. If he failed to comply with such provision, it must be pleaded 
by, and the burden of proof is with, the company. Fletcher vs. German 
American Ins. Co. of N. Y., 752. 


See Contract 1; Rermnsurance 1. 


ADDITIONS. 


Wuat Constitute. 
The policy insured barns and sheds and additions. 


Held, That evidence that the parties understood that certain sheep and hog 


pens were included, was admissible. Cummins vs. German American Ins. 
Co., 851. 


ADJACENT BUILDING. See Risk 1. 


ADJUSTER. See Poors or Loss 5; Trrte 9. 
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ADMINISTRATOR. See Mortcacge 5, 


AGENT. 


1. AvTHORITY OF. 


An agent with authority to adjust and settle claims may waive proofs of loss 
and appraisement. Smaldone vs. President, etc., of Insurance Co. of North 
America, of Philadelphia, Pa., 761. 


2. KNOWLEDGE OF SUBAGENT AS TO TITLE—VALUATION. 


Though an agent had no authority to appoint a subagent, yet, where he is- 
sued a policy on an application taken by one whom he had employed to 
solicit insurance, the knowledge of that person as to the title and value 
of the insured property was the knowledge of the company. 

Though a policy on a dwelling house and the personal property therein was 
void as to the personal property because the title thereto was not in in- 
sured, the policy was not void as to the dwelling house, the agent taking 
the application having knowledge of the facts. 

In the absence of fraud overvaluation of the property by insured does not in- 
validate the policy; the agent taking the application having full knowl- 
edge of the value of the property. 

Where the court in its instructions, and counsel in the examination of wit- 
nesses, have both treated the policy sued on as before the jury, it will be 
assumed on appeal that the failure to state in the bill of exceptions that 
the policy was read on the trial is a mere clerical omission. Teutonia Ins. 
Co. vs. Howell, 356. 


3. Lrasmity For FarLure To CANCEL. 


The agent was directed to persuade the insured to consent to reduce his pol- 
icy, and, failing to succeed, to notify the company, which could cancel 
the risk. 

Held, That where the agent failed to do so, and the property burned, he was 
liable for the difference between the amount actually paid for the loss 
and the amount which would have been paid under the reduced policy. 
Halsey et al. vs. Adams et al., 860. 


4. Or ANoTHER Company WHERE AGENT OF DEFENDANT. 


Where defendant insurance company accepted an application taken by the 
agent of another company, and addressed to that company, it adopted 
the acts of the agent soliciting the insurance, so that he is to be regarded 
as the agent of defendant. 

The knowledge of the soliciting agent at the time he takes the application is 
the knowledge of the company, and will estop the company from relying 
upon a provision of the policy which ignors such information of its agent. 
Germania Ins. Co. vs. Wingfield, 955. 


5. REspPonsiBiuity For Acts or CLERK. 


An agent, authorized to issue policies, who also represented other companies, 
employed a clerk who also, by his authority, solicited insurance, collected 
premiums, and delivered policies. The clerk, without the knowledge of 
his principal, issued and countersigned a policy, forging his principal’s 
name, and collected the premium, but did not notify his principal, and 
neither the latter nor his company had knowledge of the fact until after 
the loss. 

Held, In an action by the company against the agent for negligence, that the 
latter was not responsible for the acts of his clerk, as he had not clothed 
him with any apparent authority to sign policies. Bradford vs. Hanover 
Fire Ins. Co. of City of New York, 886. 


6. Ricut or To ComMIssIONs, 


An insurance company, under contract to pay plaintiff, as its agent, certain 
commissions on premiums paid and received by it, on insurance written 
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by him, after the issuance of a policy, and accepting a portion of the first 
annual premium, and having in its possession nondue payer for the bal- 
ance of such premium, may not, for a consideration and by the surrender 
of such notes, purchase the surrender of such policy so as to defeat plain- 
tiff’s _ to commission, without proof of fraud in procuring the issu- 
ance of the policy or an express waiver by plaintiff. 

Defendant, having accepted the application for insurance obtained by plain- 
tiff, and having issued a policy thereon, and taken notes for the premium, 
was bound to collect such notes when due, and pay plaintiff therefrom 
the amount of his commission ; and this obligation could not be avoided 
by a claim that the risk was undesirable, or that the assured had been 
previously refused by another company. 

The defendant company having placed beyond its power the right to collect 
certain premium notes in which plaintiff had an interest, as for his com- 
mission, is now estopped from denying liability for commission earned 
upon the ground that the maker of the notes was insolvent and the notes 
uncollectible. 

A principal who agrees that his agent shall receive a percentage of money or 
commissions to be paid upon a contract secured through such agent, for 
the benefit of both, cannot dispose of his own right to receive the fund, 
and thus deprive the agent of the reward for his services. 

A waiver is an intentional relinquishment of a known right, and there must 
be both knowledge of the right and an intention to relinquish it. 


In an action on a contract, a defense in mitigation of damages cannot be shown 
under a simple denial; it must be specially pleaded. Reed vs. Union Cent. 
Life Ins. Co. of Cincinnati, 653. 


7. Ricut to Commissions. 


Where the company admits that a party was its State agent, and its witness 
testified that he was authorized to appoint, and did appoint, the plaintiff 
to solicit business and issue policies, the latter need not prove that he 
had such authority; it will be presumed that he had authority to contract 
for the compensation of such agents. 


Where in such case the contract was in writing, but contained nothing as to 
the compensation, parol evidence is admissible as the compensation 
agreed on. 

The local agent in such case claimed that his contract was exclusive and en- 
titled him to commissions on renewals of policies originally insured, and 
the evidence of the company tended to deny the exclusiveness, but not the 
right to renewal commissions, a finding that he was entitled to a renewal 
effected through the office of the State agent will not be disturbed. 
Employers’ Liability Assur, Co., Limited, vs. Morris, 277. 


8. Ricut To Mopiry Poticy on PREMIuM PAayMENTs. 


In an action to recover on a written contract for life insurance, and upon an 
alleged subsequent verbal modification of the same, statements and rep-' 
resentations made by the agent who solicited the policy, prior to and con- 
temporaneous with the issue of the policy, are inadmissible to vary, in 
any respect, the terms of the written policy. In the absence of proof of 
fraud or mistake, such statements and representations are merged in the 
written contract. ; 

Where a life insurance policy has been accepted by the insured, and the pol- 

‘icy has been in the possession of the insured for nine years, and he has 
paid nine annual premiums thereon, he will be conclusively presumed to 
have knowledge of all the stipulations and provisions of the policy. 


When such policy provided that the contract of insurance is completely set 
forth in the policy and application, and that none of its terms can be 
modified, except by an agreement in writing signed by the president, 
vice-president, or secretary, and also that no agent has authority, to ex- 
tend or postpone the time of payment of any premium or note, the insured 
cannot recover on a verbal modification ef the terms of the policy, made 
by an agent of the insurance company, extending the policy one year and 
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waiving the payment of an annual premium, in the absence of such 
knowledge and acts by the insurance company as would estop it from 
alleging in defense the provisions of the policy. Union Central Life Ins. 
Co. vs. Hook, 646. 


9. Rieguts as TO TERMINATION OF CONTRACT. 


The plaintiff was appointed general agent under a written contract which 
was apparently complete, which provided that he should solicit subagents 
to be approved, commissioned, and discontinued at will by the company, 
and that the contract might be terminated at will by either party on no- 
tice, without liability by the company, except for earned commissions. 

Held, That evidence of contemporaneous parol agreement, that in case of such 
termination the plaintiff should have the agency plant and renewals, and 
that the company would discontinue its agents, is inadmissible to vary the 
written contract. Stowell vs. Greenwich Ins. Co. of City of New York, 865. 


See Application 3; Broker 1; CANCELLATION 1; EMPLoyer’s LiaBItity 3; 
GuaranTEE; Iron Sare 1,2; Morteoace 3; OTHER INsuRANCE 2,3; Ponicy 1; 
Premium 2, 3, 12, 14; Premium Note 1, 3, 4,5; Renewat 1, 2,3; Risk 5; 
Surety 1; Use 2; Vacant 2. 


ALIENATION. 
SETTLEMENT OF EstTaTE. 


A policy on an estate is not avoided by the settlement of the estate and de- 
livery of the property to the legatees by the executor. The legatees are 
the parties for whose benefit the insurance was effected. Stone vs. Granite 
State Fire Ins. Co., 250. 

See TITLE. 


ALTERATION. 


WHEN AN INCREASE OF RISK. 


The policy provided that it should be void if the situation or circumstances 
affecting the risk should be so altered as to cause.an increase in the risk. 
The policy covered two houses, each containing four tenements. Origi- 
nally, each tenement occupied a part of two floors. The two lower tene- 
ments in each were changed to flats, so that the rooms of each tenement 
were on the same floor. New floors were laid, the location of doors was 
changed, and stairs were taken out and changed in position. 

Held, That these were not ordinary repairs, but a material increase of risk 
which avoided the policy, and the fact that the loss did not occur until 
after the alterations were finished did not affect the case. Hill vs. 
Middlesex Mut. Fire Assur. Co., 185. 


ALTERATIONS. See Risx 2. 


APPLICATION. 


1. ANSWERS AS TO MEDICAL ATTENDANCE, 


Where the application and the policy made the statements in the former 
warranties, which, if not true, should avoid the policy, the insured is 
bound by the law of warranty, though a few of the questions and answers 
might be of such character as evidently not intended to be warranties. 

A question, ‘‘How long since you consulted, or were attended by a physi- 
cian?” was answered, ‘‘ Not since childhood.” 


Held, That it referred to some substantial ailment, not a slight indisposition. 
Held, That where the applicant had within five years been treated by a 
physician for six months for supposed priapism, and afterwards another 


physician diagnosed it as dyspepsia, there was a breach of warranty 
whether the insured actually had the diseases or not. 
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Held, That where the applicant represented that he had not suffered from any 
ailment, or consulted a physician since childhood, and had been so treated 
for priapism, there is evidence of such fraudulent misrepresentation as 
would avoid the policy. : 

Held, That where the applicant represented himself as free from a malady, 
which according to the evidence of one physician he suffered from, but 
which another could not discover, the question as to the falsity of his 
answer was for the jury. Hubbard vs. Mutual Reserve Fund Life Ass’n, 577. 


2. As Part or Contract—Lex Loct—Uss or IntoxicaTine Liquors. 


A citizen of Massachusetts personally applied to the home office of the com- 
pany in New York for life insurance, and in answer to the question in the 
application as to the kind of policy desired stated: ‘‘ Twenty-year endow- 
ment bond.” Policies of that kind were prepared and forwarded to him 
at his home in Massachusetts with a request to examine and return check 
for premium if satisfactory, which he did. The application provided that 
the policies should not be binding until the payment of premium. 


Held, That it was a Massachusetts contract and the rights of the parties must 
be determined by the law of that State. 

The law of Massachusetts provides that the application shall be no part of 
the policy unless a copy is attached thereto. 


Held, That though the application was made in New York it will not be 
allowed to go to the jury in Massachusetts where the contract is made in 
that State, but may be used in evidence to show whether the company 
was induced by misrepresentations to enter into the contract, and the 
question as to such misrepresentation is for the jury. 


Where the application stated that insured had never used spirituous liquors 
to excess, instruction that a single case of excess or two or three cases of 
thoughtless overindulgence will not avoid the policy was not error, and 
the court may fix a reasonable limit of time within which inquiries must 
be confined, in its discretion. 

The insured represented that he had never been engaged in the liquor busi- 
ness, whereas some eight or ten years before he had been in the drug 
business and sold liquors as an incident to the business in the usual way. 


Held, That an instruction that the mere fact that a misstatement was made 
was far from making out a defense as it might have been made carelessly, 
was not reversible error, where the court had pointed out the difference 
between material and immaterial representations and the rules governing 
them, and charged that any instructions contrary thereto should be dis- 
regarded. Provident Savings Life Assur. Soc. of New York vs. Hadley, 998. 


8. MISSTATEMENTS BY AGENT AS TO HeEattTH—LeEx Loct. 


The application stipulated that it should be the sole basis of the contract, 
and its statements should not be affected by oral statements. 


Held, That oral communications to the agent by insured regarding his health 
did not affect the answers written by the agent in the, application, 
although they were not seen by insured. 


Where the policy of the company of another State on which the premium 
had been paid when application was forwarded was simply delivered by 
the agent in Texas, but was payable in such other State, the contract 
was completed in such other State and was governed by the laws of such 
State. 

The materiality of statements in the application as to health was for the 
jury unless apparent. 

The statute provided that misstatements in the application must be material 
in order to avoid the policy. It appeared that the insured represented 
he had not consulted a physician except once three years before, whereas 
it appeared that within that time two other physicians had treated him 
for severe bronchial trouble and physical weakness, one of whom con- 
sidered him unsound in health. 
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Held, That there were material misrepresentations which precluded recovery. 
Fidelity Mut. Life Ass’n vs. Harris et al., 769. 


4. Proors or DgeatH As EVIDENCE. 


The answers in the application were made warranties whose falsity avoided 
the policy. The cause of death of the father of insured was stated in the 
application as cholera morbus. The policy stipulated that proofs of death 
must be made on the company’s blanks, and the statements should be 
evidence for, but not against, the company. The cause of the father’s 
death in such proofs was stated to be fistula. 


Held, That where the proofs of death were introduced by plaintiff as evidence 
generally, and not limited to the purpose of showing notice of death and 
compliance with the policy, they must be treated as such general evi- 
dence, and where no effort was made to show error, they establish the 
falsity of the answer in the application which will sustain a demurrer to 
the evidence on the part of the company. Metropolitan Ins. Co. vs. 
Rutherford, 365. 


See Acznt 4; Contract 1; Heatran 2; Tirte 5; WaRRANnTEE. 


APPRAISEMENT. See ArsiTRaTIoN, 


ARBITRATION, 


1. Faure To AGREE. 


Where the policy provides that each party shall appoint an appraiser in case 
of dispute and the two shall choose an umpire who shall make an ap- 
praisement and no action shall be sustained until the provision has been 
complied with, the insured is not obligated to propose a new selection of 
arbitrators because the first failed to agree before beginning suit, if the 
selection was made in good faith and the failure was through no fault 
of hisown. Western Assur. Co. of Toronto, Canada, vs. Decker, 312. 


2. IRREGULARITIES IN AWARD—ACTION, 


Where a writ was caused to be issued three days before the expiration of the 
time required for beginning action, with the intention of causing it to be 
seasonably served before the term to which it was returnable, the action 
was in time. 

One of the arbitrators privately tested the effect of heat on certain goods, 
and told the result to the others before the parties and counsel without 
objection. Examinations were made by the arbitrators at the scene of 
the tire with consent of parties. Two of the arbitrators talked to third 
parties, but testified they were not influenced thereby. ‘Two of them 
discussed with each other the case in the absence of the third. Two ex- 
amined the books of one of them as to prices of similar goods, and in- 
formed the third of the results. 

Held, That these were not irregularities that would avoid an award in the 
absence of bad faith. Farrell vs. German American Ins. Co., 341. 


3. Wen Awarp Is VALID. 


When the arbitrators agreed as to the value of the insured goods before the 
fire, and one of them stated his opinion as to the damage, whereupon the 
other said, ‘‘ We will never agree, ” there was such a disagreement as 
authorized them to select an umpire. 

Where each of the two arbitrators and the umpire, pursuant to agreement 
among them, wrote upon a slip of paper his statement of the per cent of 
damage, and divided the aggregate of these estimates by three, making 
the result the basis of their award, the insurer cannot complain, the re- 
sult being the exact estimate made by the umpire, without any knowl- 
edge on his part of the opinion of either of the two arbitrators, 


The award cannot be disturbed by reason of the fact that the arbitrators con- 
sidered that which was not a proper element of damage; as, that the 





Digest Index, 1900. 1065 


knowledge of the public that the goods had been in a fire would affect 
their value. 

A statement written by the umpire, and signed by him and the arbitrators 
after the award was made, reciting the agreement by which they arrived 
at the per cent of damage, and the fact that one of the arbitrators agreed 
for the insurance companies that they would pay, and the other for the 
insured that he would accept, the amount so fixed is not such evidence 
of partnership as invalidates the award, though it shows that each arbi- 
trator understood that he was representing the party who selected him. 
Attna Fire Ins. Co. et al. vs. Davis et al., 560. 


4. Wuen VALip. 


An agreement of appraisal is a contract, and the appraisers will be presumed 
to have acted in accordance with its terms. The award will not be va- 
cated unless shown by preponderance of evidence to be without authority, 
or the result of fraud or mistake, or of misfeasance or malfeasance of the 
appraisers. 

Where the results of an arbitration might have been reached, either by a le- 
gal or illegal method, the former will be presumed. 

An award will not be set aside in equity because not made under oath as re- 
quired by the policy. Barnard vs. Lancashire Ins. Co. et al., 631. 


See Action; Torat Loss 3. 


ASSESSMENT. 


1. In Casz or INsoLvENcy. 


Where the by-laws and contract of an assessment association provide for 
forfeiture in case of nonpayment of assessment, the option of continuing 
to pay is with the member; the contract is unilateral and such payments 
cannot be enforced by a receiver in case of insolvency. Clark vs. Schro- 
myer, 477. 


2. Lrasrmrry Arrer TERMINATION OF MEMBERSHIP. 


In a society organized to secure the insurance of members through their mu- 
tual co-operation by way of assessments, but having no special provisions 
regarding the liability for assessments in case of suspension for nonpay- 
ment of dues, or forfeiture of membership after a certain delinquency, the 
member is liable for dues and assessments levied after his suspension be- 
fore his membership ceased, and for assessments levied after such termi- 
nation to pay death losses occurring while he was a member. Provident 
Mut. Relief Ass’n vs. Pelissier, 350. 


3. Notice oF. 


An application, signed by insured and attached to the policy, stipulated for 
the payment of assessments within forty days after notice, and if not 
paid within ninety days after notice the policy should be void. 

Held, That the date of notice is the actual date on which it is received. 
Darlington vs, Phenix Mutual Fire Ins. Co., 373. 


4, -WaAIveR or—NoTICE By MAIL. 


The suspension of a member for nonpayment of assessments, pursuant to a by- 
law of the society, not only deprived him of the social advantages of the 
organization, but extinguished the rights of the beneficiaries under his 
benefit certificate, though there was no express provision for a forfeiture 
of benefits, 

Where the society has been accustomed to accept from a member without 
question payment of past-due assessments, and by its uniform course 
of dealing with him has induced him to believe that his failure to pay as- 
sessments when due will not work a forfeiture, it waives the right to claim 
a forfeiture on that ground. 

Though it was customary for the society, in addition to the announcement 
required by the by-laws to be made at the regular meeting 30 days before 
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the maturity of each assessment, to give 30 days notice of the assessment 
through the mail, yet if the member actually received notice of the assess- 
ments, and when he realized the effect of what he said, voluntarily notified 
the lodge, through its secretary, that he would not pay them, or con- 
sent that they should be paid or assumed for him by another, and that he 
had determined to sever his connection with the order, there was a waiver 
of the 30-days’ notice through the mail, as the duty to give that notice 
rested only upon custom. Supreme Council Catholic Knights of America vs. 
Winter’s Adm’r, 423. 


See Accipent 7, 9; BENEvoLENT Society 3, 5; Mutuan Company, 
ASSESSMENT COMPANY. 


Wuat ConsTITUTES. 


The Missouri Acts of 1887 regarding assessment companies provide that 
nothing contained therein shall subject a corporation doing business 
under the act to any provisions of the general insurance laws except as 
distinctly set forth therein. 

Held, That all such corporations were exempt from the general insurance 
laws and not simply from those relating to the insurance department. 


The policy was for a fixed sum conditioned on the annual payment of specific 
sums into the mortality, equation and expense funds, but the policy pro- 
vided that the mortality fund was based on the experience of life insur- 
ance companies and if the premium proved insufficient the right was 
reserved to increase it. 

Held, That the company could not be considered an assessment company 
within the Acts of 1887, therefore, not having offered to return the pre- 
mium as required by § 5849 of the Revised Statutes was not entitled to 
claim false representations in the application regarding previous re- 
jections by another company, as a defense. Aloe vs. Fidelity Mut. Life 
Ass’n, 679. 

See Retnsurance 2; SuicrpE 1. 


ASSIGNEE. 
NotIcE In CasE OF NONPAYMENT OF PREMIUM. 


There is a privity of interest between the insured and the one to whom he as- 
signed the policy sufficient to enable them to join in a suit to have their 
rights recognized. 

When a corporation, by its action, leads a policyholder to believe that it 
will issue notices of the maturity of its premiums, it is without right to 
invoke a waiver, made by the insured at the time he was insured, to:the 
prejudice of the one to whom he assigned the policy. 

This assignee had always received notice through the agency of persons con- 
nected with the company; and as to one of their agents, though no longer 
in the company’s employ, he continued to see that the assignee received 
notice. The evidence does not show that the assignee was aware that he 
(this agent) had been discharged. Held, That notice is the rule, and that 
the company will not be held relieved from the necessity of giving no- 
tice, unless it clearly appears that it was justified in not giving notice. 

With reference to time, the company had not been exact in ing it, and 
received premiums after maturity. Besides, thirty full days had not 
elapsed when the forfeiture was declared. Held, That assignee is entitled 
to have his policy reinstated upon his payment of all the premiums due, 
immediately after the judgment of the court becomes final. Elgutter vs. 
Mutual Reserve Fund Life Ass’n, 926. 


See INsuRABLE INTEREST 1; MORTGAGEE 3, 
ASSIGNMENT. 
1, By Wrre WHEN VALID. 


Under Ky. St. § 2127, providing that no part of a married woman’s estate shall 
be subjected to the payment of any liability, upon a contract made after 
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marriage, to answer for the debt of another, including her husband, ‘ un- 
less such estate shall have been set apart for that purpose by deed of 
mortgage or other conveyance,” the wife’s written assignment of a policy 
of insurance to secure a loan made to the husband or to indemnify his 
surety is valid. New York Life Ins. Co. vs. Miller.—Sutton et al. vs. New 
York Life Ins. Co., 1033. 


2. Errect or—Proors or Loss. 


Held, Anindorsement on the back of a fire insurance policy, assigning ‘‘ the 
interest of insured as owner of property covered by the within policy,” 
sufficiently shows an intention to assign his interest in the policy. 

The owner of a lot and building conveyed the premises to plaintiff, and at the 
same time, by mistake, assigned to plaintiff’s husband the insurance pol- 
icy on the building, to which the insurer consented. Subsequently, and 
before the fire, the husband assigned the policy to plaintiff, to which the 
insurer consented. Held, Conceding that the policy was void while so held 
by the husband, the latter assignment and the insurer’s consent to the 
same validated the policy, and plaintiff is entitled to recover. 

The policy provided that, in case of loss, the insured should forthwith render 
to the insurer proofs of loss. Such proofs were not rendered until 
eighteen days after the fire. Held, Under all the circumstances, the 
proofs were rendered in time. Rines vs. German Ins. Co. of Freeport, 183. 


3. Or InpustTRiAL Poticy. 


industrial policy payable to the executors, administrators or assigns of the 
insured, was assigned with the consent of the company to one not related 
who afterwards paid the premium. Held, The policy being valid when 
taken out, it was in the power of the insured to assign it to any party re- 
gardless of insurable interest. and as between the administrator and the 
assignee, the latter was entitled to the proceeds. Prudential Ins. Co. of 
America vs. Liersch et al., 470. 


4. Ruicuts or CrepirTors 1n Casz or Wire’s Poticy. 


The undisputed evidence was that previous to making an assignment for the 
benefit of creditors, insured had delivered a policy on his life to his wife, 
saying it was hers, and telling her to put it away and keep it. Ina letter 
during his last sickness he also told her to collect the insurance, that it 
was hers. The assignment conveyed all his property not exempt as home- 
stead, but did not mention the insurance, which was also not mentioned in 
the appraisement of his property and remained in possession of the wife. 

Held, That the policy was the property of the wife, and a finding that it 
belonged to the assignee was error. 

Held, That the gift was not void as to creditors, where the surrender value, 
together with his other personal property, did not exceed the amount 
exempt under the homestead act. British America Assur. Co. vs. Kellner 
etal., 848. 


See INTERPLEADER. 
ATTACHMENT. See Lex Locr 1. 


AWARD. See ARrsBrrTRATION. 
BANK. See Premium Norte 6. 
BENEFICIARY. 


RECOVERY BY—PRESUMPTION OF DEATH—PROHIBITED RESIDENCE. 


A fifteen-payment policy on the life of T., issued in 1883, was payable to his 
wife and children, but a fractional part was payable to T. if alive in 1898. 
T. disappeared in 1888, and was not afterwards heard from. The subse- 
quent premiums were paid by the beneficiary. 
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Held, In a suit to recover by the beneficiary, that the Statute of Kentucky, 
which provides that seven years’ continuous absence shall be presumption 
of death, unless proof be made that he was alive within that time, throws 
the burden of proof on the party alleging that he was alive, and the fact 
that he was a fugitive from justice Sa not affect the law, but may be 
shown in evidence to rebut the presumption. 

Held, That the jury should have been instructed that it was a question on all 
the evidence whether the insured was alive or not. It was error to in- 
struct to find for the insured if he had left the State more than seven 
years before and had not been heard from. 

Held, That where there was evidence of a consent to temporarily going to 
certain forbidden localities, a temporary residence there would not avoid 
the policy. 

Held, That the beneficiary was not debarred from recovering the whole 
amount since the insured had abandoned his claims on the policy, and 
the premiums had been paid by the beneficiary to keep it alive. Mutual 
Ben. Life Ins. Co. vs. Martin, 598. 


See BENEVOLENT Society 1; SurcrpE 2. 


BENEVOLENT SOCIETY. 


1. CHANGE oF BENEFICIARY. 


The member of a benevolent society promised to transfer a certificate to her 
which was payable to the children, and in reliance on the promise she 
loaned him money and paid assessments at his request. He failed to 
make the transfer. 


Held, That where the transfer could only be made in the manner prescribed 
in the by-laws, the wife could not recover the benefit, nor could she re- 
cover the assessments. 


Held, That a contract between husband and wife is a nullity which equity 
will not enforce. 


The doctrine of estoppel cannot be invoked to substitute a different benefi- 
ciary from the one named. Clark vs. Supreme Council Royal Arcanum et 
al., 786. 
; 2. CHANGE OF CERTIFICATE, 


The certiticate of a benevolent society was payable to a certain beneficiary, 
if living, or if not to the heirs at law. Afterwards the beneficiary died 
and another similar certificate was issued with a new beneficiary sub- 
stituted. The latter, who also afterwards died, had no insurable interest. 

Held, That the second certificate was not invalidated as to the heirs at law. 
The designation of the beneficiary only was invalid, and the executrix of 
the member was entitled to recover on the second certificate. Doherty vs. 
Ancient Order of Hibernians Widows’ § Orphans’ Fund, 903. 


3. Liaprtrry ror AccCIDENT—NONPAYMENT OF ASSESSMENT. 


A certificate of a benevolent association which recites that it is subject to the 
by-laws, makes the insured who accepts it so subject, though the by-laws 
were not posted and published as the law required. 

The by-laws provided that no benefits for injuries should accrue or be paid in 
case of overdue assessment until received by the secretary. An indorse- 
ment on the certificate provided that in case of failure to pay assessments 
within a certain time, the certificate might be renewed by a pro rata 
payment for the unexpired portion of the quarter. Such failure occurred, 
but an amount was afterwards paid, which was in excess of the pro rata, 
to a local agent. 

Held, That there could be no recovery for an accident occurring before the 
money reached the secretary. 

Where the articles of association provided for assessments, but not who should 
make them, the directors had power to enact a by-law authorizing such 
assessments to be made by an executive committee. Fee vs. National Ma- 
sonic Acc. Ass’n, 635. 
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4, Rieur to UsE or NAME, 


An unincorporated benevolent association was afterwards incorporated. Sub- 
sequently it was reincorporated under another law. After its original 
organization another corporation of nearly similar name had been formed 
by seceders and had been recognized by the Insurance Department. 


Held, That this did not affect the right of the reincorporated company to the 
use of its original name. 

Held, That the statute of New York authorizing such reincorporation in case 
of a mutual benetit fraternity by filing a declaration with the superin- 
tendent who must file it and refer it to the attorney-general for certificate 
of approval and on the receipt of the latter must license the company, 
does not authorize the superintendent to decide as to the right to the 
name and refuse to act. His duties are purely ministerial. People ex rel. 
United States Grand Lodge of Order of Brith Abraham vs. Payn, 232. 


5. SUSPENSION OF MEMBER. 


Where a member who had surreptitiously left home was suspended for non- 
payment of dues, and his wife, who had notice of his suspension, and 
that the society refused to accept further payments of assessments, slept 
upon her rights for nine years, and until after she received news of his 
death, she cannot claim any rights as beneficiary under his benefit 
certificate. MacDonald vs. Grand Lodge A. O. U. W. of Kentucky, 82. 


6. TrirLe or BENEFICIARY. 


Where a certificate of a benevolent society names the wife as beneficiary, and 
it appears that it was by virtue of an agreement between husband and 
wife that she should pay the assessments in case of his disability, and 
she does pay some, she acquires an equitable interest of which she cannot 
be deprived except by a party having a stronger claim. 

Such wife has a right to the proceeds superior to that of a sister, where the 
husband afterwards surrendered the certiticate in exchange for one mak- 
ing the latter the beneficiary, thotigh the constitution provided there 
should be no vested right in such proceeds and that the policy could be 
assigned. Benard vs. Grand Lodge of the Ancient Order of United Workmen 
of the Dakotas et al., 512. 


See Lex Locr 4, 


BINDING SLIP. 


UsaGE As TO BROKERS. 

The company on the application of brokers issued a binding slip on a risk 
previously insured by it for a year. which recited the risk, the company, 
the amount, time of beginning of risk and that a renewal (previously 
sent) was not in force, also, ‘‘this memorandum to be void on delivery 
of policy,” but stated no consideration. 

Held, That this was not such completed contract as would exclude parol evi- 
dence of a custom to issue such slips to brokers for temporary insurance 
pending the consideration of its acceptance by the company, in which 
case a policy would be issued or if rejected the insurance would cease, 
and that the brokers well knew the custom and contracted with refer- 
ence to it. 

Held, That in such case no recovery can be had for a loss several days after 
notice to the brokers of its rejection. Underwood et al. vs. Greenwich Ins. 
Co., 149. 


BOND. See Creprr Insurance; Empioyer’s Liasriity 1. 
BOOKS OF ACCOUNT. See Proors or Loss 1. 


BROKER. 


1. AGENCY OF—KNOWLEDGE OF PoLicy VIOLATION. 
The broker, on the agreement of the company to allow him commissions on 
acceptable risks, received policies from the manager and delivered them, 
receiving his commissions from the company. 
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Held, That he had power as an agent to waive policy conditions. 


The agent knowing the factory was operated at night delivered a policy 
providing that it was void in case of such operation after 10 p. m.; also 
forbidding agents to waive its conditions. 


Held, That the knowledge of the agent was a waiver of night use. 


Held, That a statement by the company that the policy had been canceled for 
violation, on being notitied of the loss, was a waiver of proofs. 


The insurance was specific on different items with other concurrent insurance. 


Held, That where the loss was total and the insurance small, with a liberal 
estimated value, a failure to show the specific loss on each item, not ob- 
jected to at the time, will not be ground for setting aside a judgment. 
Improved-Match Co. vs. Michigan Mut. Fire Ins. Co., 53. 


2. KNOWLEDGE oF MorTGAGE, 


The application was procured by a firm of agents and brokers and placed 
with the agents of a foreign company who wrote the insurance. 


Held, That the knowledge of the brokers of the existence of a mortgage and 
other insurance in violation of the policy provisions would justify a sub- 
mission to the jury and a finding that the company was estopped to set 
up the violation. Palatine Ins. Co. vs. McElroy, 462. 


See CancELLATION 2; Lex Loctr 2. 
BROKERS. See Bryvine Sue. 
BY-LAW. See Inroxtcatrne Liquors. 


CANCELLATION. 


; 1. AvuTHORITY oF AGENT. 
The insured applied to an agent to procure insurance, which he did, in a 


company not his own, but received a request for cancellation while still 
in his possession and surrendered it, procuring a policy in another com- 
pany which was also ordered canceled. Four policies in all had been 
issued, surrendered and canceled while in the agent’s possession. 

Held, That if the agent had no authority to surrender, the first policy issued 
was valid, unless legally canceled, and the others void; but where the 
insured had ratified the act of her agent in surrendering another policy 
on furniture, and had left the policy in his hands, thus misleading the 
second insurer, the law will not permit her to say he had no authority to 
cancel, and no recovery can be had against the second company. Kooistra 
vs. Rockford Ins. Co. of Rockford, Ill., 247. 


2. Broxers’ ComMMIssIOoN. 


The policy stipulated that in case of cancellation by the insured, the usual 
short-rate premium should be returned. 

Held, That the insured was entitled to the full short rate. The company 
could not deduct from the amount the commission allowed to the 
brokers. McKenna vs. Firemen’s Ins. Co., 376. 


3. OrvHER INSURANCE IN CASE OF. 


The policy provided that it might be canceled after five days notice. On the 
day of receiving the notice, the insured called upon the agent of another 
company and asked if he could place the risk, and was told he thought 
he could. The agent, unknown to the insured, at once wrote the policy 
and entered it on his register, but it was not delivered, nor the premium 
paid or promised. 

Held, That other insurance had not been effected, and the first policy, which 
provided against other insurance, continued liable. Milwaukee Mechanics’ 
Ins. Co. vs. Graham, 175. 


See AGENT 3; MortTGace 3; PREmivum 8. 
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CARRIER. See Risk 8. 
CITY ORDINANCE. See Reparrs. 


CLASSIFICATION. See Vatvep Poticy Law. 
CLEAR SPACE. See Risk 3. 
CLERK. See Acenr 5. 
COINSURANCE. See Oruer Insurance 1. 


COLLISION. 
InsuRY FROM IcE. 


Injury to a vessel resulting from intentionally forcing it through a field of ice 
which proves to be heavier than was supposed, is not a damage from col- 
lision within the meaning of a marine policy. Newtown Creek Towing Co. 
vs. Aitna Ins. Co., 1038. 


COMMISSION. See Cancexxation 2. 
COMMISSIONS. See AcEnrt 6, 7. 
COMPROMISE. See Limitation; SuBrocarion. 


CONTRACT. 
1. WuHeEen ComplETE—ACTION. 


The application, after examination of the applicant, was forwarded to the 
company, and part of the premium paid in cash and a note given for the 
remainder, under an agreement with the akent that the insurance should 
begin from that date. The policy was issued and forwarded to the agent, 
who notified the applicant by mail that he would delivér it, but the ap- 
plicant died before such delivery had been made. 

Held, That there was a completed contract. 


Where the policy conformed to the application the fact that the applicant 
had desired it made payable to a different party was not a variance 
which defeated it. 

Failure of the agent to personally examine the applicant as required by the 
rules of the company did not affect the validity where such rules were not 
shown to be known to insured. 

Under a misconception suit was brought by the party whom it was intended 
to make beneficiary instead of by the party who, according to the appli- 
cation, was beneticiary, the policy itself being in the control of the com- 
pany, and when the error was discovered the limitation period had expired. 

Held, That where a second action was begun within a reasonable time, the 
company was estopped to set up the limitation. Phillips vs. Union Cent. 
Life Ins. Co., 628. 


2. Wuen INcoMPLETE IN CASE OF DEATH—RECOVERY OF PREMIUMS, 


The application for a life policy provided that no insurance should be in force 
until the delivery of the policy and payment of premium while in health. 
The agent received an amount which he supposed was the correct pre- 
mium, but which was really less, and correspondence ensued between the 
agents and the company. ‘The president wrote to the applicant on receipt 
of the application, that it was accepted and a policy was being issued. 
Its delivery was delayed by the correspondence, and it was recalled from 
the agent by the company before the sickness of insured. 

Held, That the insurance had not been completed, and there could be no 
recovery. . 

Held, That the money paid for premiums could not be recovered in an action 
for damages. Ray vs. Security Trust § Life Ins. Co., 369. 


See Lex Loct 2, 3, 4; Premium 4, 5. 
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CONTRIBUTION. See OrHer InsuRANCE. 
CORPORATION. See Orricer. 


CREDIT INSURANCE. 
ConsTRUCTION OF BonpD. 


The bond of a credit mdemnity company insured a creditor against the in- 
solvency of debtors, for a certain sum over and above a specified initial 
loss to be borne by insured, 

Held, That claims against parties shown by any competent evidence to be 
insolvent were within the protection. 

Held, That where the bond provided that three successive proofs should be 
made at stated times, and that the amount due under the final proof 
should be adjusted and paid, a debt due and paid before final proof 
should not be included in the initial loss, 

A rider attached, provided that similar losses provable under a renewal of a 
lapsed certificate might be proved under the conditions of the bond. 


Held, That only losses in excess of the initial loss were provable. 


Questions as to whether firms were separate or branches of a single firm were 
for the jury. 

Held, That a compromise of debts where not forbidden by the bond nor shown 
to injure the insurers did not relieve'the latter from responsibility. 

Where the bond was restricted to debtors having a certain mercantile rating, 
and a debtor in'‘the rating book which was a branch was referred to the 
parent house which was within the rating, the rating of the branch was 
for the jury. 

Where the bond provided that losses on claims under extension at the time 
of paying premiums should not be included, notes taken as evidence of 
preceding debts, though maturing at a later date, were not an extension. 
Strouse et al. vs. American Credit Indemnity Co. of New York.—American 
Credit Indemnity Co. of New York vs. Strouse et al., 980. 


CREDITOR. See InsuraBie InTEREsT 1, 
CREDITORS. See Assicnment 4, 
CRIMINAL ACTION. See Liasiziry 2, 
CROP. See Haw. 
DAMAGES. 


From Smoke or Soor, ’ 


An insurance company which by its policy contracts to insure ‘‘ against all 
direct loss or damage by fire,” etc., is not liable for damages arising from 
smoke and soot escaping from a defective stovepipe, and emanating from 
a fire intentionally built in a stove, and kept confined therein, nor for 
damages caused by water used in cooling a portion of the ceiling heated 
by such pipe, but not actually ignited thereby ; it not appearing that the 
use of the water was necessary to prevent ignition. 

There was, on the trial of an action against an insuratice company, no error 
in refusing to allow the plaintiff to introduce in evidence a proof of loss 
which showed on its face that the company was not liable, nor in refus- 
ing to allow the plaintiff to prove by parol testimony facts a recital of 
which in the proof of loss at the time of its presentation to the company 
would have made the proof legally sufficient to support a claim of loss. 
Cannon vs. Phenix Ins. Co. of Hartford, Conn., 1023. 


DEATH. See Benericrary; Contract 2; Liasmirty 2. 


DEBTS. See Crepit INsuRANCE. 
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DELIVERY. See Lex Loct 2; Premium 2, 
DEPOSIT. See Lex Locr 3. 
DIRECTORS. See Liasrry 1. 


DIVIDENDS. See Ponicy 1; Tontrnz 1. 
DIVORCE. See Wire’s Poticy 1. 


DWELLING. See Use; Vacant. 
EMBEZZLEMENT. See Surety 1. 


EMPLOYER’S LIABILITY. 


1. In Casz or Raruroap—AFrrer DEATH OF EMPLOYEE. 


A surety company indemnified a railroad against losses through dishonesty or 
culpable negligence of certain named employees in specific amounts, 
which should occur and be discovered during the continuance of the con- 
tract and within six months after the death of the employee. The bond 
provided, ‘‘ that the company, upon the execution of a stipulated amount 
of risk or insurance under the terms of this bond in behalf of any employee 
shall not thereafter be responsible to the employer under any previous 
insurance of said employee, it being mutually understood that it is the in- 
tention of this provision that but one (the last) insurance of the employee 
shall be in force at one time, unless otherwise provided.” A new list of 
employees was furnished each year and accepted and the premiums on 
them paid. No duration was specified in the bond, but the notice of ac- 
ceptance each year by the company specified that insurance should be for 
the year. 

Held, That the duration of the bond was for one year, and each acceptance 
was a renewal which terminated liability for any previous: defalcation 
which had not been discovered. 

Held, That the company was not liable for the defalcation of an employee who 
died after the operation of the bond and which was discovered within 
six months after his death, though retained in his position until his death. 
Florida Cent. § P. R. Co. vs. American Surety Co. of New York, 673. 


2. Liaasruity FoR ACCIDENT. 


The policy insured against liability for accidents to employees. The em- 
ployer agreed to conduct its business in compliance with all statutes pro- 
viding for the safety of persons. A statute required that all shafting, 
set screws and machinery shall be carefully guarded. A collar on ashaft 
fifteen feet above the floor, which could only be reached by a ladder, used 
when needed for oiling, was fastened to the shaft by a set screw which 
projected about five-eighths of an inch from the collar. The projection 
caught the sleeve of an oiler and injured him. 

Held, That it was error to hold, asa matter of law, that the set screw was 
not properly guarded. 

The policy provided that the insurer should defend the insured in any action 
brought by its employees, provided the premises were maintained in con- 
formity with the law. 

Held, That the insurer could not withdraw from the defense after the trial 
had begun, on the ground that the statute had been violated, until such 
fact had been established by the trial, and the insurer is estopped by such 
withdrawal from claiming to be relieved from liability by a judgment 
taken against the insured by default. Glens Falls Portland Cement Co. 
vs. Travelers Ins. Co., 748. 


3. Notice or ACCIDENT—WAIVER BY AGENT. 


Policies of insurance should be construed, like other contracts, so as to give 
effect to the intention and express language of the parties. 
VoL. XXIX.-—68. 
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In a policy which insures against loss from liability to employees of the in- 
sured who may accidentally sustain bodily injury while in the employ of 
the insured “ under circumstances which shall impose upon the insured a 
common-law or statutory liability to such employees by reason thereof,” 
a stipulation as follows: ‘Immediate written notice shall be given this 
company of any accident and of all alleged injuries, together with copies 
of all statements made by employees, and all other information in posses- 
sion or knowledge of the insured in any way relating to such accident or 
liability therefor,” is of the essence of the contract, and cannot be waived 
by an agent of the company without authority therefor. 

When such policy contains a stipulation that “no agent has authority to 
waive or alter anything in this policy contained,” and the same is ac- 
cepted by the insured, it is both notice to and an agreement by the in- 
sured that an agent has no authority to waive or alter anything contained 
in the policy. 

‘Immediate written notice” in such stipulation means written notice within 
a reasonable time under the circumstances of the case; and, where the 
facts are not disputed, what is a reasonable time is a question of law. 
Travelers Ins. Co. vs. Myers et al., 894. 


ENTIRE CONTRACT. 


In Case or Hovsk AND FURNITURE. 


The policy insured, in separate amounts, a house and the furniture for a single 
round sum as premium. It provided that in case of misrepresentation as 
to any material fact regarding the insurance, either before or after the 
loss, the entire policy should be void. It was agreed that there was 
fraud in the proofs of loss as to the furniture. 

Held, That in case of admitted fraud the contract should, in equity, be 
treated as entire, and the whole policy was avoided. Home Ins. Co. vs 
Connally, 642. 


EVIDENCE. See Apprication 4; Suicrpe 3, 4. 


EXPIRATION. See Risx 9. 
EXPLOSIVES. See Risx 7. 

EXPRESS COMPANY. See Risk 8. 
FIDELITY. See Guarantee; Surety 1. 
FORECLOSURE. See Mortcace 3; MortGaGEE 4; Tite 9. 
FOREIGN COMPANIES. See Lex Locr 3. 
FOREIGN COMPANY. 


Errect oF STATUTE AS TO NONPAYMENT OF PREMIUMS. 


A tontine dividend policy, issued to a citizen of Missouri, provided for a 
specified paid-up policy in case of default of premium, and also that it 
should be construed according to the statutes of New York, which was 
agreed on as the place of contract. A statute of Missouri provided that 
no policy issued to a citizen of that State should be forfeited for nonpay- 
ment of premium, but should be subject to certain rules of commutation. 

Held, That a finding of the State court that the statute was binding on all 
companies doing business in Missouri, and its provisions were conditions 
accepted with the privilege of doing business there, is binding on a 
Federal court. 

Held, That an exemption of a foreign company from the provisions of such 
statute, on the ground that it interferes with the constitutional right of a 
corporation to contract, will not be permitted. A State has a right to 


<4 
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impose such conditions as it may elect on corporations seeking to do 
business there. 

The policy is not such an inter-State contract as will allow the parties to 
contract for exemption from the Misscuri statute, when such contract is 
made through the comity of Missouri. 

Insurance is not commerce, and laws regulating it in case of contracts be- 

F tween a citizen of the State and corporations of other States are not 
s invalid as regulations of inter-State commerce. New York Life Ins. Co. 


vs. Cravens, 876. 
See Lex Locr 1, 4. 
FRAUD. See OrHer Insurance 1. 
GIN HOUSE. See Risk 4. 
GUARANTEE. 


NoticE—SvusPEnsion oF BANK —KNOWLEDGE OF AGENT. 


A requirement in a fidelity bond of notice of defalcation as soon as practicable 
after knowledge of the employer, does not require notice in case of mere 
suspicion which would not justify an accusation of dishonesty. 

A provision that a written statement of the loss, certified by an officer of the 
employer and based on its accounts, shall be prima facie evidence, makes 
such statement prima facie evidence in a suit, and not merely for the 
purpose of presenting the claim to the insurer. 

The suspension of a bank and its possession by an examiner is not in itself a 
retirement of the president or cashier within the meaning of a surety bond. 

A bank president is not authorized, in the ordinary course of business, to cer- 
tify to the fidelity of a cashier for the purpose of his securing a bond. 

Where an agent is doing acts not in performance of any duty to his principal, 

« nor in accord with his authority. but for his own selfish purposes, a pre- 
sumption that the agent informed his principal, as in duty bound, does 
not exist. American Surety Co. of New York vs. Pauly, 3. 


HAIL. 


, CoMPUTATION OF MEASURE OF DAMAGES, 


The policy insured growing corn against loss by hail, and required in case of 
partial loss that a true account of the remaining portion should be kept. 

Held, That it is sufficient to compute the amount saved from the average 
of a part gathered when it is desirable to know the amount before the 
harvesting could be completed. 

It was stipulated that the loss should be estimated by comparing the yield 
of the damaged part by the fair average crop on an equal uninjured tract 
in the immediate neighborhood. 

Held, That evidence of the yield of other tracts in the vicinity, though not 
equal in size or productive capacity, was admissible. 

Held, That evidence of an adjoining owner as to injury of his crop from hail 


eee 


., was admissible as to the issue of whether hail had done damage; so 
also was evidence of an adjuster who had examined the field, as to his 
experience. 


Where the recovery was stipulated to be according to the number of bushels 
estimated at their market value, and that the insured should care for the 
+4 remainder of his crop, the recovery is for the market value less the cost 
of preparing it for market, and where no evidence is given of such cost the 
finding must be for the insurer. Barry vs. Farmers’ Mut. Hail Ass’n, 261. 


HEALTH. 


1. Recert or Premium as WAIVER. 


A refusal to charge that statements as to health of insured are guaranties, and 
if the answers are untrue, whether known to the insured to be so or not, 
they vitiate the policy, is not error; such is not the law. 
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Where premiums are received and the policy carried without offer to cancel 
after knowledge of the fact that insured is pregnant, a statement to the 
contrary in the application is waived. Chicago Guaranty Fund Life Soc. 
vs. Ford, 953. 


2. WueEn REQUISITE To Vauipity oF Poticy—PLEADING. 


Section 3625, Rev. St., applies to false answers to interrogatories in the ap- 
plication for a life insurance policy, but does not apply to conditions in 
the policy itself. " 

Where a life insurance policy contains a condition to the effect that no obli- 
gation is assumed by the company, unless at the date of the policy the 
insured is alive and in sound health, there can be no recovery upon such 
policy if it is made to appear upon the trial that the insured was not in 
sound health at the date of the policy. 


To constitute the answer to an interrogatory in an application for a policy of 
life insurance a defense to a recovery on such policy, it must be clearly 
proved that such answer was willfully false, and was fraudulently made; 
that it is material, and induced the company to issue the policy upon it; 
that but for such answers the policy would not have been issued ; and 
that the agent and company had no knowledge of falsity or fraud of such 
answer. 


In an action on a life insurance policy, where there is an averment in the pe- 
tition of performance of all the conditions of the policy, and the court 
having charged the jury that the parties are held and bound by all the 
terms and conditions of the policy, it is error to add to such charge the 
following: ‘‘ Unless there is something in the evidence that satisfies 
you that the parties did not know, and did not enter into the policy 
knowing, its terms and conditions.” Such an action is for the purpose 
of enforcing the policy, with its conditions, and not for the purpose of 
setting it aside or evading its conditions. 

In life insurance, ‘‘sound health” means that state of health which is free 
from any disease or ailment that seriously affects the general healthful- 
ness of the system, not a mere indisposition. Metropolitan Life Ins. Co. 
vs. Howle, 756. 


See Apprication 1, 2; Inroxicatine Liquors. 


ICE. See Cottision. 
ILLEGAL BUSINESS. See Risk 5. 


INCUMBRANCE. 
EFFECT OF MISREPRESENTATION. 


When an application for an insurance policy is oral, and no inquiry is made 
as to the character and condition of the title to the property to be insured, 
a failure to disclose the existence of incumbrances will not, in the ab- 
sence of fraud, avoid the policy. 


A misstatement, in an application for a policy of insurance, of a material fact, 
inducing the acceptance of the risk, will avoid the policy. 


A misrepresentation as to the amount of incumbrance upon property sought 
to be insured, where the policy is conditioned that it will be void if the 
property be mortgaged, or otherwise incumbered, without notice to and 
consent of the company indorsed thereon, will, in the absence ofa waiver, 
avoid the policy. Seal vs. Farmers’ § Merchants’ Ins. Co., 177. 

INDEMNITY. See Creprr Insurance, 
INDUSTRIAL POLICY. See Asstcnment 3. 
INDUSTRIAL PREMIUM. See Premium 11, 


INSOLVENCY. See Assessment 1. 
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INSURABLE INTEREST. 


1. Or CreprTor As ASSIGNEE. 


An insurable interest by the assignee at the time of assignment is sufficient 
to support a recovery on a policy though it subsequently ceased. te 

Such interest by a creditor is not ended by his participation in the benefits ‘ 
of a general assignment by the insured, conditioned on all participants 
accepting their dividends in full settlement of claims, where such divi- 
dends are not actually full payments. 

Where in such case the dividends did not equal the claim, and the unpaid 
portion was greater than the amount of the policies assigned as collateral 
and on which the premiums were paid by the creditor, and the debtor 
made no attempt to reclaim the policies, but simply notified the company 
to cancel, but the company continued to receive the premiums and finally 
paid the claims to the assignee, no recovery could be had against the 
company by the debtor’s estate, which could only assert any claim for 
the excess of the amount paid above the premiums against the assignee. 
Manhattan Life Ins. Co. vs. Hennessy, 289. 


2. Wuart Is SurriciEnt. * 


A policy of insurance, in and by which the parties thereto agree for insur- 
ance against fire upon property in which the party to whom the policy is 
issued has no insurable interest at the time of making the contract, is not 
on that account void. It is sufficient to support the policy that an insur- i 
able interest subsists during the risk and at the time of the loss. Sun 

Insurance Office of London vs. Merz, 344. 






























INTEMPERANCE. 


CONSTRUCTION OF Poticy. 


The policy stipulated that if the insured should become so intemperate as to 
impair his health or to induce delirium tremens, the company should have 
the unquestioned right, upon becoming satisfied of such fact, to terminate 
the contract upon the tender of the legal reserve. 

Held, That the insurer could not terminate the contract at will or upon being 
satisfied that the insured had become so intemperate, but only when, as a 
matter of fact, such was the case. Janneck vs, Metropolitan Life Ins. Co., 

556. ° 













INTEREST. See Premium 11; Trtze 4. 







INTERPLEADER. 


PayMENT—PARTIES—ASSIGNMENT. 


Where the same debt of duty as regards the payment of a life policy is claimed 
by all the parties in a bill of interpleader, are all dependent on or derived 
from a common source, the plaintiff has no claim or interest and has in- 
curred no independent liability to any of the parties, the requisites of a 
good bill exist. 

Where it appears by the answers that each of the parties defendant claims a 
right, the complainant is not put to other proof or proof of allegations 
that it did not know whom to pay. 

The acknowledgment by an insurer of the receipt and filing of assignments of 

policies forwarded to it, is not an acknowledgment of liability to the 

assignee. Morrill vs. Manhattan Life Ins. Co. et al., 481. 



















INTOXICATING LIQUORS. 
By-Law RepucinG INSURANCE, 


Oral proof of the adoption of a by-law is inadmissible, where a certified copy | 
can be used under a State statute. ; 
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The policy provided that it should be subject to the regulations and rules of 
the association which were in force or might be afterwards enacted. 

Held, That new conditions might be added to the policy as to the future by 
subsequent rules, but they cannot be made retroactive so as to forfeit or 
reduce the liability on the policy on account of previous acts’ by the in- 
sured, 

A subsequent by-law reduced the amount recoverable in case of death result- 
ing from the use of intoxicating liquors. 

Held, That the question whether the policy was affected by such death was 
one of fact, and depended on whether the disease which produced the 
death was already seated in a fatal form or not prior to the passage of the 
by-law. Lloyd vs. Supreme Lodge Knights of Pythias, 744. 


See AppiicaTion 2; Lex Loctr 3. 


IRON SAFE. 


1. NoncoMpLIANCE—KNOWLEDGE OF AGENT. 


The failure of insured to comply with a promissory warranty to keep his books 
of account in an iron safe does not invalidate the policy. 


A solicitor employed by the agent of the company to take applications on an 
agreement to divide commissions is the agent of the company, so that his 
knowledge that insured had no safe is the knowledge of the company. 
Citizens’ Ins. Co. of Pittsburg, Pa., vs. Crist, 765. 


2. Watver By AGENT—JURISDICTION. 


While this court, exercising the jurisdiction conferred by article 101 of the 
constitution, will not undertake to review, either as to law or fact, all 
cases which may be decided by other courts of the State (since, if that 
had been the intention of the framers of the constitution, all cases would 
have been placed upon the basis of those in which appeals to the supreme 
court are allowed), nevertheless the jurisdiction thus conferred will be 
exercised in any proper case, whether presenting issues of law or fact, or 
both; the question as to what constitutes a ‘‘ proper case” depending 
upon varying circumstances, and requiring the exercise of a sound legal 
discretion. 
insurance company, like an individual, may limit the authority of its 
agents; and where direct notice of such limitation, or any notice which 
a prudent man is bound to regard, is brought home to the assured, he is 
bound by it, and relies upon any act in excess of such limited authority 
at his peril. 

Where, in a case in which neither fraud nor error nor subsequent knowledge 
and ratification by the company are alleged or proved, the assured signs 
a contract in which is embodied the ‘‘iron-safe clause,” and accepts and 
retains, until a loss occurs, a policy in which said clause is embodied, and 
which has printed upon its face a condition to the effeet that no officer, 
agent, or representative of the company shall have power to waive,or be 
deemed to have waived, any condition of the policy, unless such waiver 
shall be written upon or attached thereto, the assured is bound by such 
clause, as by a promissory warranty, and by such limitation upon the 
authority of the agent. And the knowledge being thus brought home to 
him that the agent with whom he was dealing was without authority, 
verbally, to waive such clause and such condition, a verbal waiver alleged 
to have been agreed on by such agent contemporaneously with the execu- 
tion of the written contract, even though proved without objection by 
parol evidence, does not bind the company. 


The evidence in this case, admitted without objection, was insufficient to 
establish the alleged waiver. Murphy vs. Royal Ins. Co. of Liverpool, 
210-11. 


JURISDICTION. See Iron Sare 2. 
KEEPING. See Risk 6, 
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KEROSENE. See Risk 6. 
LEIN. See Premium Norte 6. 
LEVY. See Premium Norte 2. 


LEX LOCI. 


1. ATTACHMENT OF CLAIM. 


The defendant, a resident of Indiana, insured his property, situated in that 
State, against loss by fire in the Fire Association of Philadelphia, a corpo- 
ration organized under the laws of the State of Pennsylvania, but doing 
business through agents also in Indiana and Kentucky. A loss having 
occurred, this action was brought in the State of Kentucky by a creditor 
of the defendant, proceeding against the defendant by constructive ser- 
vice of process as a nonresident, and against the fire association as gar- 
nishee, by service of the order of attachment upon its agent in this State, 
upon whom, under our statutes, process may be served to bind the com- 
pany. The indebtedness sought to be attached not being payable here, 
and none of the transactions out of which it arose occurring here. 


Held, That the debt sought to be subjected had no situs within this State, 
and that itis not givenasitus here by reason of the fire association 
coming here and doing business in this State through an agent, although 
our statutes provide that service of process upon such agent shall bind 
the company. 

Were a judgment to be rendered herein subjecting this debt, the same would 
not constitute a bar to a subsequent action by the defendant against the 
fire association, because this court has neither jurisdiction over the de- 
fendant who has not been served with process and has not appeared, nor 
over the debt which the association owes to the defendant, that debt hav- 
ing no situs within this State. 

Attachment is essentially a proceeding in rem; and where the defendant has 
not been personally served with process and has not appeared, if there is 
no rem within the juri liction of the court, the court has no jurisdiction 
whatever. It is otherwise where the defendant has been served with 
process or where he enters his appearance, for then the action becomes 
one in personam. 

Where both plaintiff and defendant are residents of another State, under the 
laws of which the defendant is permitted certain exemptions, the same 
will be enforced here by reason of the law of inter-State comity; and 
where the defendant has not been served with process and has not appeared, 
the garnishee may make the plea of exemptions in behalf and for the 
benefit of the absent defendant. Fry § Co. vs. Crabb and Fire Ass’n of 
Phila., 84. 

2. Or Contract—DELIveErY. 


Agents of insured in New York requested brokers in that city to procure in- 
surance on property in Maryland in a Massachusetts company. The bro- 
kers forwarded the application to the agents of a Massachusetts company 
in Boston, with whom they had an account. The policy was prepared 
and forwarded from there to the agents of insured. The premium was 
charged to the brokers, who were paid by the agents of the insurer from 
their commissions. ; 

Held, That the policy was a Massachusetts contract, and the brokers were 
agents of the insured. 

Held, That unless the conditions of the policy are unusual or extraordinary, 
it is binding when delivered, though the conditions are not in the 
application. Commonwealth Mut. Fire Ins. Co. vs. Knabe § Co. Mfg. Co., 
34. 


3. Or Conrract—REPRESENTATIONS AS TO INTOxICATING Liquors—DeEposir oF 
Fore1Gn CoMPANIES. 


The insured in Texas represented in his application that he had never been 
Tejected by any other company, and stipulated that if his statements 
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were false, or he should use alcoholic liquors to excess, the company 
should not be liable for the amount of the insurance. His representa- 
tions were false, and he afterwards used liquor to excess. The statute of 
Missouri, where the home office of the company was located, provided 
that no misrepresentation should avoid the policy unless it contributed to 
the death. The misrepresentation did not so contribute. 

Held, That where the policy and the premiums were made payable at the 
home office, although the contract was made in Texas, its legal effect will 
be determined by the statutes of Missouri in the absence of evidence that 
the parties contracted with reference to the laws of Texas. 


Held, That a statutory requirement compelling the appointment of an agent 
to accept service does not make Texas the place of performance. 


Held, That the statute of Missouri was broad enough to include assessment 
associations. 


Held, That the statute of Texas requiring deposits from companies of foreign 
countries, and of States requiring deposits of Texas companies, does not 
require a deposit from companies of other States which do not themselves 
require deposits. Seiders vs. Merchants’ Life Ass’n of the United States, 97. 


4. Or Contract in CasE oF BENEVOLENT SOCIETY. 


A citizen of Maryland became a member of a benefit association of New York, 
his wife being named as beneficiary. The contract was accepted in 
Maryland through a resident agent, who received the dues and assess- 
ments and paid claims there. 

Held, That it was a Maryland contract, and the rights of members to the 
funds were to be determined by the laws of that State. 

Where the wife died before the insured and no other beneficiary was named, 
and a bill of interpleader was filed by the company in New York in suits 
brought by representatives of the husband and wife, and service by pub- 
lication was had on the administrator of the wife, who had begun pro- 
ceedings in Maryland, and the court decreed in favor of the representa- 
tive of the husband, to whom the company paid the money, the decree 
was not binding in Maryland. 

Where the by-laws provided that the insured should designate the beneficiary, 
and might change the same at will, the administrator of the wife was the 
proper party to receive the money. Lxpressman’s Mut. Ben. Ass’n vs. 
Hurlock, 934. 


See AppiicaTIon 2, 3; Premium 4, 5. 


LIABILITY. 


1. Drats From Crimrnat ACTION. 


In an action on a policy of life insurance which provided that the policy 
should be void if the insured should die in consequence of his own 
criminal action, the evidence showed that D., who boarded at the house 
of insured, was sitting in a room with the wife of insured, when insured 
entered and asked what they were talking about him for; that D. arose 
from his chair and took a step forward, when insured said, ‘‘ Don’t raise 
up at me, or I will smash your snoot,” to which D. replied, ‘‘ Smash 
ahead,” whereupon they went together; both being cut in the fight, and 
insured fatally so. Held, That a peremptory instruction for plaintiff was 
proper. Prudential Life Ins. Co. of America vs. Higbee’s Adm’r, 859. 


2. Decision oF DIREctTors. 


Denial of liability because there is no existing insurance is a waiver of proofs 
of loss. 

The constitution of a mutual company prohibited payment until the directors 
were satisfied that the fire was accidental, but in such case liability 
should be finally decided by a majority of the members. 

Held, That a mere decision of the directors, though at the instance of the 


insured, was not binding on him. Soorholtz vs. Marshall County Farmers’ 
Mut. Fire Ins. Co., 173. 
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LIMITATION. 


CoMPROMISE. 

The stipulation in a policy that no action can be maintained thereon, unless 
brought within 12 months after the fire, does not apply to an action to en- 
force a compromise agreement made between the parties after the prop- 
erty was destroyed. Hanover Fire Ins. Co. vs. Hatton, 664. 


See Poricy 2; Risk 9; Stock Nors. 


LOAN. See Wire’s Poticy 3. 

MAILS. See Premrom 1. 
MEASURE OF DAMAGES. See Hai; Tittz 4. 
MECHANICS. See Risk 2. 
MEDICAL EXAMINER. See Orricer. 


MORTGAGE. 
1. Errect or SATISFACTION. 


The giving of a mortgage on insured chattels in violation of a condition of the 
policy against incumbrances renders such policy void. 

In such case the cancellation or discharge of the lien before loss occurs re- 
vives the contract. 

And the burden of proving such cancellation of the lien is on the insured. 
Home Fire Ins. Co. vs. Johansen, 170. 


2. On Part or INsurRED PROPERTY. 


The policy was on both real and personal property and provided that it 
should be void in case of subsequent mortgage or other insurance and 
was based on an application and diagram. 

Held, That the provision for forfeiture in case the property was mortgaged 
applied to the whole property, and was not violated simply by chattel 
mortgages on the personal property. 

Held, That the payment of the mortgages before the fire entitled the plaintiff 
to recover on the personal property. Born vs. Home Ins. Co. of New York, 
242, 


3. WAIVER OF FoRECLOSURE BY AGENT—CANCELLATION. 


The defense was foreclosure proceedings begun without the knowledge of 
the company. 

Held, That under the statute of South Carolina, making the party taking 
applications, collecting premiums or examining losses the acting agent 
of a foreign company, the kuowledge of such proceedings by the agent 
receiving the applications and the premiums and notifying of the loss, 
is the knowledge of the company, and a waiver. 

The insured is entitled to show such waiver, though not specifically pleaded. 

Where there is evidence that such agent examined the ruins of the fire, it is 
not error to charge that one examining the loss on behalf of the company 
is its agent within the statute. 

A charge that notice to an agent of the facts forfeiting a policy is notice to 
the insurer is not error. 

Where there had been an adjuster to view the premises, and blank proofs of 
loss had been given, though no adjustment had been made, it was not 
error to charge that an agent aiding in adjusting the loss after knowledge 
of forfeiture is evidence to be considered as to waiver of forfeiture. 

A charge that where the company has the right to cancel on five days’ notice 
and fails to cancel either before or after the fire this may be considered as 
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evidence of waiver, by the jury, is not error. Norris vs. Hartford Fire 
Ins. Co. et al., 436. 


4. Wauen Poticy Is Nor AvorpEp. 


The policy was on wheat in a granary and provided that the entire policy 
should be void if the subject insured should be or become incumbered 
by a chattel mortgage. 


Held, That evidence of the party who prepared the proofs of loss that the 
insured had informed him that he was not the owner of the granary was 
evidence that a statement to the contrary in the proofs was not willfully 
false. 

Held, That where the insurers did not appear to have been informed of a 
chattel mortgage on the wheat and the insured filed an unsworn plea 
without objection that it was without consideration because the note for 
which it was security had not been delivered to the mortgagee, evidence 
to show such nondelivery was admissible, and in such case the policy 
was not invalidated by the mortgage. 


Held, That the fact that the mortgage was discharged on the day after the 
execution of the policy would not relieve from a forfeiture already in- 
curred by the terms of the policy, when not waived by the insurer. 
Insurance Co. of North America et al. vs. Wicker et al., 790. 


See Broxer 2; INcUMBRANCE. 


MORTGAGEE, 


1. Evrrect or ForEcLOsuRE, 


The policy was procured by and issued to the mortgagor who paid the pre- 
miums, and provided that the loss was payable to the mortgagee. The 
mortgagor afterwards foreclosed and purchased the property for an 
amount equal to the full amount due, including interest. After the pur- 
chase, but prior to expiration of redemption period, the property burned. 
After the expiration of the period the mortgagee received his deed. The 
statute of the State provided that property so insured for the benetit of 
mortgagee shall be deemed to be on the mortgagor's interest. 


Held, That the interest of the mortgagee in the policy was only as a security 
for his debt, which was extinguished by the foreclosure sale, and he could 
not recover. After purchase he might have procured a policy as pur- 
chaser, and thus have insured his interest. Reynolds vs. London § Lanca- 
shire Fire Ins. Co. et al., 330. 


2. Fariure to InsurE—INcREASE OF RISK OF THRESHER. 


In an action to replevin a threshing outfit by the holder of a chattel mort- 
gage it appeared that thé mortgagee was to procure insurance at the 
cost of the mortgagor as additional security, and the mortgagor signed 
a written form of application for such insurance to be procured by the 
mortgagee with loss payable to itself as interest might appear, along 
with a note for the premium, which were delivered to the mortgagor. 
After the fire, four months later, the mortgagor received word from the 
mortgagee that he was still trying to find a company that would accept 
the risk, and if he failed the note would be returned, as it shortly was. 


Held, That damages through failure to insure could be pleaded as a counter- 
claim, but whether there was a contract to insure was a question for the 
jury. 

Held, That whether the use of an engine which was part of the outfit, for 
power in a feed mill would have increased the risk so as to vitiate a 
policy contracted to be secured for it while stored, was a question for 
the jury. 

Where a self-feeder constitutes a part of the threshing outfit, it is insured 
under a policy covering generally the outtit. Minneapolis Threshing-Mach. 
Co. vs. Darnall, 687. 
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3. LIEN oF ASSIGNEE. 


A mortgagee sought to enforce against the insurance money a lien on the 
mortgage, claiming an agreement by the mortgagor to insure for benefit 
of mortgagee while the policy was for sole benefit of mortgagor, and that 
the latter refused to transfer the policy. 

Held, That the suit should be tried in equity. 

Held, That the facts as stated are sufficient cause of action. 


Held, Thatin such case the law will presume the insurance to have been 
taken for the benefit of the mortgagee. 


Held, That where, with knowledge of such facts, the company paid to an 
assignee of the mortgagor who had no knowledge of the facts, it was 
free from any claim by mortgagee. The lien of the assignee was superior 
to that of the mortgagee and it was obligated to pay. Swearengen vs. 
Hartford Fire Ins. Co. et al., 161. 


4. MEasurRE oF RecoveERY By —NONPAYMENT OF Premium Nore. 


The policy was payable to mortgagee as interest might appear 90 days after 
proofs of loss, and no action could be sustained unless brought in six 
months after loss. 


Held, That suit could be begun by mortgagee before the mortgage debt was 
‘payable. 

The policy provided that when assigned as security for a mortgage the mort- 
gagee should not recover until he had collected such part of his debt as 
could be collected out of the primary security, and that when the com- 
pany has paid the mortgagee and claims that no liability therefor exists 
as to the mortgagor, it may pay the whole amount to the mortgagee and 
receive an assignment of the mortgage. 

Held, That where the company denied liability as to either mortgagor or 
mortgagee and thus waived the requirements of the policy, it was not 
necessary to foreclose the mortgage. It was sufficient to credit the mort- 
gage debt with the value of the property securing it after action was 
begun. 

A provision in the policy that it shall be void in case of the nonpayment of 
a premium note when due does not affect the rights of the mortgagee 
where it also provides that the rights of the mortgagee shall not be 
affected by any act of the mortgagor; such provision has sufficient con- 
sideration in the further agreement that the mortgagee shall notify of 
increase of hazard and pay the additional rate. 


Usury as to the mortgage debt cannot be set up by the insurer. Planters’ 
Mut. Ins. Ass’n vs. Southern Savings Fund and Loan Co., 611. 
5. Ricuts or ADMINISTRATOR OF MorTGAGOR. 


The property was insured by the administrator of an estate, loss payable to 
mortgagees as interest might appear. The administrator made the re- 
pairs at expense of the estate after the fire. 


Held, That the administrator, and not the mortgagees, was entitled to the 
insurance money. Huey vs. Ewell, 377. . 


See Vacant 5. 


MUTUAL COMPANY. 


ASSESSMENT—NONPAYMENT OF TAXES. 


An assessment on a member of a mutual fire company to pay a loss under a 
contract, valid when issued, cannot be defeated by claiming that the 
company, at the time of assessing, was not authorized to do business by 
reason of failure to pay taxes. Farmers’ Mut. Ins. Ass’n vs. Austin, 352. 


NAME. See BENEVOLENT Socrery 4. 


NOON. See Risk 9. 
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NOTE. See Premium 6, 7; Stock Note. 
NOTICE. 


Wuat Is REASONABLE, 


The referee decided that the provision requiring immediate notice of loss had 
been sufficiently complied with, and the judgment entered had been af- 
firmed by the court. 

Held, That an appellate court will not overrule the finding, because it does 
not separately state the facts found. ; 

Held, That where the policy was ina safe which was not recovered from the 
fire for six days, and the policy was not discovered until about fifty days 
after the fire, because it had accidentally fallen on the floor behind a case 
of pigeonholes, and the assignee of insured had no memorandum ot the in- 
surances, and the company had notice within three days of the discovery, 
this would not, as a matter of law, be held not to be within a reasonable 
time, where the insurer had had actual notice of the loss at the time of 
its occurrence. Solomon vs. Continental Fire Ins. Co. of New York, 103. 


See AccrpDENT 2, 8, 9; AssessMENT 3, 4; ASSIGNEE; EmPLoyeEr’s LiaBILiTy 3; 
GuARANTEE; Premium 3, 4, 8, 9; Risk 3. 


OCCUPATION. See Accrpent 4. 
OFFICER. 


Power or TrusTEES TO Contract WITH. 


A medical examiner claimed to have been engaged by the president and 
actuary for life, under an oral contract entered into by virtue of a 
by-law authorizing those officers to appoint, remove and fix the compen- 
sation of every person employed by the company. 


Held, That such a by-law passed by trustees whose terms of office were limited 
to four years did not authorize contracts for life. Carney vs. New York 
Life Ins. Co., 662. 


OPTION. See Trtie‘4. 
OTHER INSURANCE. 


1. CormnsuRANCE CLAUSE ConsTRUED— WARRANTIES, 


Where the statute makes warranties in the application, which are not material, 
to be simply representations, and the risk is undoubtedly material, it is 
error to submit the materiality to the jury. 

Other insurance when prohibited by the policy is, in any substantial sum, 
plainly material. 

A policy provision that the insured shall maintain insurance of at least 75 
per cent or be a coinsurer for the deficiency, permits other insurance 
without notice only to the extent of 75 per cent. Insurance in excess of 
that amount is a violation of a warranty. 

Where fires have not originated on insured’s premises when he had no insur- 
ance, the materiality of a statement that he had had no fires is properly 
for the jury. 

Warranties need not be fraudulent to avoid the policy. Dolan vs. Missouri 

Town Mutual Fire Ins. Co., 473. 


2. Waltver By AGENT. 


Where agent who had authority to issue contracts and receive premiums de- 
livered the policy with knowledge of other insurance, the company is 
estopped to set up a policy provision rendering it void if such insurance 
was not indorsed. 

The case is not affected by a further policy provision that no officer or agent 
shall have power to waive any of its provisions unless such waiver is in 
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writing attached to the policy, nor shall the insured claim any privilege 
unless so attached in writing. 

It is not in the power of a company to disable itself in a written contract 
from otherwise contracting, and the delivery of the policy under the 
conditions existing was indicative of its intention to indemnify in the 
light of the facts then known to it through its representative. Northern 
Assur. Co. of London vs. Grand View Building Ass’n, 587. 


3. WaAtrIvER By AGENT—CONTRIBUTION. 


Where the policy was countersigned by the agents who indorsed a change of 
the party to whom loss was payable, the question of their authority to 
consent to other insurance and to a change of ownership, waiving by 
parol the policy stipulations, was for the jury. 


The statute provided that the policy should not be written for more than the 
insurable value to be agreed on by the parties, that other insurance was 
to be deemed contributing, and if in excess of the value the loss was to 
be apportioned. The value in case of the defendant was fixed at $1,000 
and the insurance was for $600. There was other insurance of $1,100 on 
an agreed value of $1,700. 


Held, That as to the policy in suit this was an excess of value, and the policy 
should be prorated with such other insurance on the basis of $1,000 of 
value. 


Held, That the loss to be borne by the defendant was six-seventeenths of 
$1,000, where the loss was in excess of that figure. Cave vs. Home Ins. Co. 
of New York, 452. 


See CancELLation 3; Proors or Loss 2; Risk 10; VauEp Poticy. 
PAID-UP POLICY. See Tentrne 2. 


PAROL CONTRACT. 


WHEN VALID. 


* Where the agent had been accustomed to insure the plaintiff, and in the 
course of dealings to charge premiums on his books and give credit for 
the same, a parol agreement to renew a policy on its expiration was valid 
though no policy was issued or called for or preminm tendered previous 
to the fire which was two months later. Baldwin vs. Phenix Ins. Co., 78. 


See OrHER INsuRANCE 2; RemMovat; RENEwat 1, 2. 
PAROL EVIDENCE. See AGEnt 7, 
PART INTEREST. See Tire 6. 
PARTIAL LOSS. See Vatvep Poticy Law. 
PAYMENT. See INTERPLEADER; PREMIUM. 
PHYSICIAN. See Apprication 1; HEATH. 
PLEADING. See Heatta 2; Removat. 
PLEDGE. See Wire’s Poticy 4. 


POLICY. 


1. SURRENDER AND SUBSTITUTION IN CASE OF—AUTHORITY OF AGENT. 


Two policies were surrendered for a moneyed consideration on representa- 
tions by the company that one was avoided by nonpayment of premium, 
and the other had been delivered only forexamination. Suit was brought 
for damages for the difference between the face of the second policy and 
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the moneyed consideration, on the ground that the surrender had been 
induced by fraud, and had been repudiated. 

Held, That an action for damages for fraud in a settlement that had been re- 
pudiated could not be sustained. The plaintiffs should have affirmed the 
settlement when suing for damages, and a judgment in their favor will 
not be sustained on the ground that the result would be the same where 
the defendant interposed proper objections. 


The first policy was surrendered on the representations of the agent that a 
new policy would be granted, and the surrender value of the tirst allowed 
on the first premium. ‘The agent, on delivering the second policy, told 
insured that there was nothing more to do except applying the surrender 
value to be determined by the home office. The insured replied that he 
was not to settle for it until he submitted it to his friend. 

Held, That this was not evidence of an unqualified delivery. 


Where the first policy provided that surplus was only to be apportioned at the 
end of each five years, and that no agent except an officer of the company 
could modify its terms, the company was not bound by a promise of the 
State manager to allow a surrender value at the end of four years, and in 
such case the company was not estopped to deny the agent’s authority, 
where the agent claimed no authority to so promise, and the company 
had not been paid to carry the risk. The title of State manager does not 
imply such authority. 

Held, That the company was not bound to notify insured of its disapproval 
of the manager’s agreement. Westerfield et.al. vs. New York Life Ins. Co., 
313. 


2. Terms or WHEN Not DELIVERED. 


Where an applicant for insurance, by the terms of the receipt for the first pre- 
mium, was, in the event the application should be accepted, to be insured 
‘‘in accordance with all of the provisions, conditions, and stipulations of 
the policies of said company,” and the beneficiary alleges in her petition 
that a policy was issued but never delivered, it must be assumed that 
the policy issued contained the conditions and stipulations of the policies 
which the company was at that time issuing, that being the character of 
policy the contract obligated it to issue. : 

A stipulation of a policy that no suit shall be brought thereon after one year 
from the death of the insured is valid. Lee vs. Union Central Life Ins. Co., 
516. 


PREMIUM. 


1. Dexay THROUGH THE MAILs. 


Where insured had been notified by the usual formal notice to remit in a cer- 
tain manner, but instead had forwarded checks which were received 
without objection, the right to forfeit because the premium Was forwarded 
by check was waived. 

The failure of such check to reach the company in the required time was not 
ground for forfeiture, when it had been sent as usual through the mails 
and was delayed in transmission. Hollowell et al. vs. Life Ins. Co. of Vir- 
ginia, 458. 


2. Errect or SICKNEss IN CASE OF NONDELIVERY. 


The policy stipulated that it was of no effect until the premium had been 
paid during the life of insured, but said nothing as to health. 

Held, That where the evidence showed that the policy had been sent to the 
agent for delivery, and afterwards the insured, being taken seriously ill, 
and the premium being tendered, the agent refused to accept, saying he 
was not allowed to deliver policies to sick men, a motion for nonsuit was 
properly denied, since the tender was sufficient compliance with the re- 
quirement as to payment of premium, and it was a question for the jury 
whether there was any other condition connected with its delivery. 


Held, That a reply from plaintiti’s attorney that the premium had been paid 
to a letter from the company denying that fact was properly admitted as 
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part of the correspondence. But testimony of a third party as to the 
message given to a party for the insured relative to the policy was in- 
admissible as hearsay. 

An agent’s manual forbidding the delivery of policies to parties except when 
in good health is inadmissible where it is not shown that the insured 
knew the company’s rules, and where such agent afterwards testified 
that he had informed the insured as to the rule, a previous refusal to 
admit the manual, even if error, was harmless. 

The fact that the insured had previously reserved the right to inspect the 
policy before paying the premium did not affect the case, because by 
making tender he had waived it. Going vs. Mutual Ben. Life Ins. Co., 801. 


3. EXTENSION BY AGENT. 


After a number of premiums and renewals had been paid, either when due or 
shortly after, a quarterly premium came due and remained unpaid. The 
general agent wrote insured 11 days after it was due, and insured secured 
an extension, according to the agent’s reply, for one month, the agent 
requesting to be notilied before the expiration if still unable to pay, that 
he might take care of the policy. The insured died about a month after 
the end of the extension with the premium unpaid, and a few days pre- 
vious received notice that a quarterly premium would be due a month 
thereafter if the policy should then be in force. 

Held, That where the premiums were accepted by the company, the authority 
of the agent to receive them, or the form of receipt, were immaterial. 
Held, That a provision in the policy that no agent had power to extend the 
time of payment, did not refer to a general agent, nor was the authority 
of such general agent material if the insured had reason to believe he 

possessed it. 

Held, That where, as in this case, the policy provided that it should be void 
in case of nonpayment of premium when due, and subsequent receipt of 
premium would only revive it in case of good health, the insured had no 
right to assume that the policy remained in force, although a previous 
premium had been received when 10 days overdue, and had received 
other extensions. 

Held, That where the company was compelled by statute to give prior notice 
of a premium coming due, such notice could not be treated as a waiver of 
prompt payment of a premium already overdue. Fraser vs. Home Life 
Ins. Co., 541. 

4, Faruure or Notice—Lex Loct. 


A United States court is bound to take cognizance of a State statute requir- 
ing notice in order to forfeit for nonpayment of premium, whether pleaded 
or not, and a failure to refer to such statute in the allegation will not’ be 
ground for reversal of a judgment sustaining a demurrer to an answer de- 
nying the payment of premiums and performance of the contract as alleged, 

The application, which was part of the policy, recited that it was made sub- 
ject to the statutes of New York and the charter of the company, which 
was domiciled there. The policy was issued and the premiums were pay- 
able in that State, but the insured was a resident of another State where 
the application was signed and the policy delivered. 

Held, That the contract was governed by the laws of New York. 

Held, That an alleged oral agreement that the policies were lapsed for non- 
payment of premium could not defeat the statute requiring notice as a 
prerequisite of forfeiture. Mutual Life Ins. Co. of New York vs. Dingley, 
430. 

5. Lex Loctr as To ForRFEITURE. 


The question whether the laws of New York regarding forfeiture of contracts 
applies to a corporation of that State in respect to a policy issued to a 
citizen of another State, and not valid until delivered in that State, con- 
sidered and not decided. 

Where a policy on which the premium was in default was still in force by 
reason of failure of the company to give the statutory notice, but the in- 
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sured agreed with the agent to release the company from the contract, 
and that no more premiums should be paid, and surrendered the policy, 
there was a valid rescission of the contract that was binding on the parties. 


Where the company and insured agreed that the contract should be governed 
by the laws of New York, they are absolutely presumed to know what 
such laws are and their legal effect. Any statement of either to the other 
regarding the effect of such laws was a mere expression of opinion which 
would not act as an estoppel. Mutual Life Ins. Co. of New York vs. Phin- 
ney, Executriz, 910. 


6. NoNPAYMENT oF NOTE, 


Where the company retained a note for unearned premium after its maturity, 
and sent the note to its attorney for collection, it waived the forfeiture 
provided for in the palicy for the failure to pay the note at maturity. 
Union Cent, Life Ins. Co. vs. Moreland, 832. 


7. Nove as PAYMENT. 


The policy of another State company provided that it was in consideration of 
the premium paid in advance. The attached receipt to be countersigned 
by hws agent stated that no person except the president or secretary could 
make or alter contracts. It was signed by the secretary, but not counter- 
signed. 


Held, That this was not notice to the insured that the general agent had not 
authority to accept a note for the premium where he furnishes a printed 
blank for that purpose. The insured was entitled to rely on the delivery 
of the policy, and acceptance of the note asa payment. Washington Life 
Ins. Co. of New York vs, Menefee’s Ex’r, 118. 


8. Notice In CasE OF CANCELLATION. 


Where two policies had been issued to insured, a notice from the company 
stating only the aggregate amount due for premiums and needed for can- 
cellation of both, is not compliance with a statute requiring a notice of 
amount of premium due and of amount needed to cancel as a prerequisite 
to forfeiture for nonpayment of premiums. Born vs. Home Ins. Co. of New 

Tork, 242. 


9. Norice 1n CasE or NoNPAYMENT. 


A twenty-payment life policy, issued under the laws of 1877 which required 
notice as condition precedent to forfeiture for nonpayment of premium, 
and where no premium after the first had been paid and no notice had 
been given, was not affected by the act of 1¢92, which repealed the 
former law, but was made applicable only to policies subsequently issued 
or renewed, and which substantially re-enacted the same provisions as to 
forfeiture, and provided that it should be a continuation of existing laws 
where its provisions were substantially the same. 

Held, That a Federal court will take judicial notice of a subsequent State stat- 
ute repealing a prior one, although not pleaded, and plaintiff may in such 
case show such repeal. 

Held, That an act of 1897, repealing the act of 1892, and providing that failure 
of notice shall only protect from forfeiture for one year from the date of 
default is not retroactive, and a policy still in force by reason of failure 
of notice under the previous act, though more than a year had expired, 
was not cut off by a subsequent act, if not a renewable term policy, but 
recovery could be had on such policy on the ground of failure of notice. 
Hathaway et al. vs. Mutual Life Ins. Co. of N. Y., 325. 


10. Recovery Back or. 


The appellee paid a first premium along with his application, and took a 
receipt which provided that if he received no notification within thirty 
days it should be understood that the risk was declined, and the money 
should be returned. The policy was issued, but miscarried through the 
mails, and did not reach the applicant until more than a month later and 
acceptance was refused. 
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Held, That the applicant was entitled to recover back his premium. Mutual 
Life Ins. Co. of New York vs. Elliott, 131. 


11. Ruicur or Hussanp To REcovER. 


Where the wife has, without the husband’s knowledge, obtained insurance 
on his life, and paid the premiums thereon with his money, he may re- 
cover of the insurer the money so paid. 


The statute of limitations did not begin to run against the husband’s right to 
recover such payments until he might, with reasonable diligence, have 
discovered that the payments had been made. 


Judgment may be rendered for the aggregate of principal and interest then 
due, with interest from that date. Metropolitan Life Ins. Co. vs. Trende, 69. 


12. Watver By AGENT. 


An insurance company cannot insist upon a forfeiture of a policy for the non- 
payment of premiums, where the agent of the company has solicited and 
received payment of premiums after the right to a forfeiture accrued, 
representing that the policy was in full force and effect. Metropolitan 
Life Ins. Co. vs Mulleady’s Adm’sx, 164. 


13. Watver oF PAYMENT. 


A note given for the premium provided that it should not be regarded as pay- 
ment, but only as an extension of time, and that a certificate of health 
should be necessary to a renewal. 


Held, That a refusal to accept payment of the note on the ground that no 
certificate of health was furnishéd excused a subsequent tender of the 
next premium when due. Guetzkow vs. Michigan Mut. Life Ins. Co., 347. 


14. Watver or PayMENT By AGENT. 


An agent of a New York life company in Iowa solicited a resident to insure, 
and, as an inducement, urged a provision in circulars and on the back of 
policies allowing one month’s grace in payment of premiums with an 
interest charge. Afterwards in the application, unknown to insured, the 
agent interlined a request to date policies same as application. It was 
agreed with the agent that the premium should be paid on delivery of 
the policies when the contract should take effect. The policies were 
dated six days later than the date of the application, but provided for 
payment of premium on the anniversary of application date. The in- 
sured, on receipt of the policies, inquired of the agent whether they in- 
sured him for thirteen months and was told they did. The policies were 
put away by insured without examination. It was found that not later 
than a mouth previous to the anniversary date of payment of the policies 
a notice of the renewal premiums coming due was sent in accord with 
the New York statute. The insured declined to pay on the date, saying 
he did not think he would renew, having seen other policies whieh he 
liked better, and was again told he had a month’s grace. He had ar- 
ranged for policies in another company, and told the agent three days 
after the date fixed for payment in these, to hold them as he had other 
insurance and there was no hurry. It was found that the insured be- 
lieved he had a month of grace from the date of the policy, which was 
six days later than the date of payment. The insured died on the anni- 
versary of the policy date, with premiums unpaid. 


Held, That parol statements of the agent could not control the written con- 
tract in the absence of fraud. It was the duty of insured to read his 
contracts. 

Held, That the contract was that embodied in the policy, including the date 
of payment there named. 

Held, That a provision making the premiums payable annually was not in- 
consistent with the anniversary date of policy falling later than date 
fixed for payment. McMaster vs. New York Life Ins. Co., 385. 


See AcEnt 8; AssicNEE; HEALTH 1; WARRANTEE; WIFE’s Poticy 2. 
Vo. XXIX.—69. 
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PREMIUM NOTE. 


1. ACCEPTANCE By AGENT. 


The insured had previously taken out a policy in the defendant company 
which through an error in the application he regarded as void and sought 
to have rescinded. A controversy and suit on the premium note then 
given was pending when he, by arrangement with another agent of the 
company, made another application and gave a note for the premium, the 
receipt for which recited that the note should be returned unless the 
agent succeeded in getting for him the note being sued on. This the 
agent was unable to do, but the application was forwarded and a policy 
received and delivered. Before the notes came due insured forwarded 
the policy to the agent and requested the note returned. The agent 
persuaded him to temporarily let the matter rest. The agent discounted 
the note at the bank and paid the premium. The insured became sick 
before the note came due and was too ill thereafter to attend to it, dying 
shortly after its maturity. The agent after its maturity insisted ‘on its 
payment by insured before his death. 


Held, That the insurance was binding on the company. Shields vs. Equitable 
Life Assur. Soc. of United States et al., 122. 


2. Levy as PAYMENT. 


A note was given for the premium which provided that if not paid at matu- 
rity the entire premium should be considered as earned and the policy 
should be null and void so long as the note remained unpaid. The in- 
sured subsequently arranged with an agent of the mortgagee to pay the 
note with funds placed in his hands, which he failed to do. Suit was 
brought on the maturity of the note for its collection and a judgment 
obtained followed by a levy on real estate. Nothing further was, done 
aud some months later the property burned. 


Held, That a mere levy on real estate after which the insured remained in the 
possession and use as before was not equivalent to the payment of the 
note, and the insurance remained null and void according to the terms 
of the contract which was valid and enforcible. New Zealand Ins. Co. vs. 
Maaz, 47. 


3. NONPAYMENT OF—NOTICE TO AGENT. 


A policy of fire insurance stipulated that it should be suspended and rendered 
inoperative and of no force during the time the — note, or any part 
thereof, remained overdue and unpaid. That the note remained unpaid 
at the time the insured property was destroyed by fire will not defeat a 
recovery on the policy, in case the note had not then matured. 


Where the insurer relies upon a stipulation in a policy to defeat a recovery, 
it must plead affirmatively a breach thereof as a defense. 

A premium note executed by the insured is a sufficient consideration for the 
policy. 

The evidence is sufficient to show that the application for insurance was not 
written by the agent of the insured, and that the company accepting the 
application and premium note ratified the act of the person who prepared 
and forwarded the same. 

Notice to an agent is notice to his principal. Jarmers’ § Merchants’ Ins. Co. 
vs. Wiard et al., 465. 


4. Watver py AGENT. 


The policy provided that the failure to pay any note at its maturity forfeited 
the policy. The agent agreed before the first note matured that he would 
see that it was paid in order to keep the policy in force. Shortly before 
the maturity of a second note the agent urged its payment, but agreed to 
renew it if one-half of the first was paid and a health certificate was fur- 
nished, which the insured agreed to, but was unable to furnish the cer- 
tificate on account of illness, from which he died, and no payment was 
made. 
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Held, That, as a matter of law, there was no evidence to submit to the jury 
that the insured had been misled into the belief that his payments had 
been cared for. Union Cent. Life Ins. Co. ve. Berlin, 972. 


5. Watver By AGENT. 


An original petition averring that insured did not know of the stipulation of 
the policy sued on, and of a premium note, for a suspension of the insur- 
ance in case of nonpayment of the note at maturity, and an amended 
petition averring that plaintiffs relied upon an agreement with the agent 
that he would not be prejudiced by a failure to pay the note at maturity, 
were not inconsistent, and it was error to sustain a demurrer to the 
petition as amended. 


Insured is bound by the stipulations in the policy and note, unless they were 
waived in some way, though he overlooked them because they were in 
small and obscure type. 


The representation of the general agent of the company that the failure of 
insured to pay a premium note at maturity would not prejudice him, in 
view of the fact that he was solvent and that the note bore interest, was 
binding on the company, and operated as a waiver of a provision of the 
policy and of the note for a suspension of the insurance in the event of 
nonpayment at maturity, especially when there was no subsequent de- 
mand for payment at maturity, and long afterwards the company recog- 
nized the policy to be in full force. 


A motion to quash the return on a summons on appeal came too late, after 
the case was submitted, and appellee had entered its appearance, and 
had been granted time to file its brief. Mudd et al., vs. German Ins. Co. 
of Freeport, 961. 


6. Wen a PayMENT OF PREMIUM—LIEN oF BANK FoR Moneys USED FoR 
Payinc PREMIUMS. 


Where it appears that upon the issuance and delivery of a life insurance 
policy a note is executed and delivered by the assured to the general 
agent of the insurance company for practically all the first premium, 
and that the note bears the same date as the policy, and the policy was 
among the effects of the assured at the time of his death, the presumption 
is that the policy was delivered at the time it bears date, and that the 
difference between the face of the note and the amount of the premium 
was paid in cash or arranged by the assured; and the giving and delivery 
of the note and the receiving of the policy must be held to operate as a 
payment of the first annual premium. 


A life insurance policy which stipulates for the payment of an annual pre- 
mium by the assured, with a condition to be void in case of nonpayment, 
is not an insurance from year to year, but the premium constitutes an 
annuity, the whole of which is the consideration for the entire assurance 
for life; the condition is a condition subsequent, making the policy void 
by nonperformance, and the acceptance of a note for the annual premium 
is a waiver of the payment of the premium, and brings into operation 
the cenditions in the policy referring to the note. 

The giving and acceptance of a negotiable promissory note for the first 
annual premium on an insurance policy at the time of delivery of the 
policy, and its subsequent sale and indorsement before maturity, operate 
as a payment of the premium for the first year, even if the note was 
never paid, and, as between the maker and the insurance company, as a 
collection of the note; and the company is thereafter estopped from 
claiming a forfeiture of the policy because of the nonpayment of the note. 

Where the first annual premium on a policy of insurance is paid by giving 
and accepting a note and delivering the policy, the legal title to the 
policy and its proceeds vests in the assured, and the subsequent pay- 
ment of premiums maturing thereafter out of funds belonging to a bank 
in which the assured is a large stockholder, and of which he is manager, 
cannot create a trust in favor of such bank. : 

After an assured has obtained title to a policy of insurance, if he uses funds 
of a bank, of which he is manager, in paying subsequent premiums, and 
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such funds can be traced ‘into the “sence a court of equity will give 
a lien for such sums and interest on the proceeds of the policy. 


Where a fund sought to be impressed with a trust is grossly disproportionate 


to the amount of the trust funds alleged to have been used in the creation 
of such fund, courts of equity will not decree the entire fund as a trust 
fund, but will allow a lien for the trust funds used. 


While Bunting was owner and manager of the Bunting bank, a corporation, 


which was insolvent, although it paid its debts, he insured his life with 
the New York Life Insurance Company for $50,000, payable to his heirs, 
and gave his negotiable note, due in six months, to Fritter, the general 
agent of the company, for $1,500, and other considerations, for the pay- 
ment of the first premium. The policy was delivered to Bunting in 
exchange for the note. Fritter thereafter, and before maturity, trans- 
ferred the note to the Pocatello bank for value, which bank forwarded 
the same to the Bunting bank for collection and the amount was credited 
to the Pocatello bank, which bank was then owing the Bunting bank. 
Two other notes were given the insurance company for other premiums 
on the policy, which were afterwards paid by Bunting’s bank. Bunting 
died after the third note was paid, and the $50,000 was paid on the policy 
to defendant. In a proceeding by the receiver of the Bunting bank to 
impress all the insurance fund of $50,000 with a trust for the $5,110 paid 
by the bank, held, that the note given in payment of the first premium, 
having been sold and transferred by the insurance company before due, 
vested the title to the policy in Buntitg on its delivery, and that the sale 
of the note by the insurance company operated, as between the company 
and Bunting, as a collection of the note. 


By giving the $1,500 note to Fritter, and paying the balance of the first pre- 


mium, and receiving the policy, Bunting acquired the legal title to the 
policy and its proceeds, and no subsequent payments of premium matur- 
ing thereafter out of the funds of the bank would create a trust in favor 
of the bank. The trust, if any, must arise or result from the transaction 
whereby the trustee acquired the legal title or right to the property in 
which the trust is claimed, and it must arise at the time the legal title is 
obtained by the trustee, and not afterwards. 


While the fund was not impressed with a trust such as would absorb the fund, 


yet it was subject to an equitable lien in the nature of a resulting trust 
to the amount of the bank’s funds used in paying the second and third 
premiums, with interest. Thum vs. Wolstenholme, 699-700. 


See Acent 6; MortcaGcer 4; Wrre’s Poticy 3. 
PREMIUMS. See Contract 2; ForrigN Company; TaxaTIon. 
PROFITS. See Tora Loss. 

PROHIBITED RESIDENCE. See BrEnericrary. 


PROOFS OF DEATH. See Accrpent 9; AppiicaTion 4. - 


PROOFS OF LOSS. 


1. Booxs or Account. 


The policy stipulated for the production of books of account and other 


vouchers as often as required, at a reasonable place to be designated by 
the company. 


Held, That a refusal to send such accounts to an adjoining county until after 


suit, although some of the papers called for could not be furnished, 
barred recovery. Seibel vs. Lebanon Mut. Ins. Co., 838. 


2. OTHER INSURANCE AS WAIVER OF, 


A policy provision that no officer could waive any of its provisions except in 
writing attached to the policy and approved by the secretary, may be 
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waived by correspondence by the secretary in respect to proofs of loss 
which relate simply to the performance of the contract. 

Where the secretary promised to prepare proofs of loss after receiving certain 
statements which were furnished, and afterwards sent a letter whose 
purport was a denial of liability because of other insurance, proofs were 
waived. 

The policy permitted other concurrent insurance. 

Held, That policies were concurrent which included only a part of the insured 
property, where they were concurrent as to the particular property in- 
sured, and were concurrent as to time. Washburn-Halligan Coffee Co. vs. 
Merchants’ Brick Mut. Fire Ins. Co., 234. 


3. REASONABLE TIME. 


The terms of a fire insurance policy requiring proof of loss to be furnished 
the insurance company forthwith construed as requiring such proof 
within a reasonable time. 

The question whether such proof of loss was furnished defendant in this case 
within a reasonable time was, under the evidence, a question for the jury, 
and was properly submitted to them. Fletcher vs. German American Ins. 
Co. of N. Y., 752. 

4, SUFFICIENCY OF. 


In response to request for more detailed proofs of loss the same were sent 
with explanations why they could not be made more full. 

Held, That the company by failing to object to their insufficiency before trial 
waived the right to set up such insufficiency. Cummins vs. German 
American Ins. Co., 851. 


5. Watver By ADJUSTER. 


One engaged by letter from the insurer to visit insured and see if he could 
make the three-quarter loss apply, and leaving the matter to him, was 
authorized to waive formal proofs of loss. 

The bills had been lost by the fire and the adjuster instructed the insured to 
procure duplicates and he would return and fix matters. The president 
also wrote insured to secure certified copies of bills, and when notified he 
would see that the claim had proper attention. 

Held, That the insured had reason to believe that formal proofs were waived. 

Held, That the case was not affected by a policy prohibition against such 
waiver by either adjuster or president, as it has no reference to the en- 
forcement of a provision after a loss. Lake vs. Farmers’ Ins. Co., 265. 


6. WAIVER OF. 


Where an insurance company, upon information that property covered by 
one of its policies has been damaged by fire, makes investigation into 
the cause of the fire, obtaining information sufficient to determine its 
liability, expressly recognizes such liability, and prepares proofs of loss 
from the information thus obtained, which it presents to the insured for 
signature, but which he refuses to sign because of a stipulation of settle- 
ment therein contained, the failure on the part of the insured to make 
and serve formal proof of loss is waived. Larkin vs. Glens Falls Ins. Co., 


833. 
7. Wuart Is Surricrent CoMPLIANCE. 


A fire policy requiring proofs of loss to be furnished within 60 days after the 
fire, and providing that no action should be maintained on the contract 
until the expiration of 60 days from the time of furnishing such proofs, 
contained no provision for a forfeiture in case the proofs were not fur- 
nished within the time specified. Held, That time was not of the essence 
of the requirement in regard to furnishing proofs of loss, and that a fail- 
ure to furnish such proofs within the prescribed period did not work a 
forfeiture of the insurer’s claim for indemnity. 

A stipulation in a contract of insurance that no suit shall be commenced on 
the contract ‘until 60 days after full compliance by the assured with all 
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the foregoing requirements” is intended to give the insurer time to in- 
quire into the cause of loss, and make provision for payment. 

If, upon presentation to it of a claim arising under such a contract, the in- 
surer deny all liability, and refuse absolutely to pay at any time, the 
insured may commence an action on the policy, without waiting for the 
period of limitation to lapse. Northern Assur. Co. vs. Hanna, 338. 


8. Wuen Too Lats. 


Where the policy provides that proofs of loss must be furnished in 60 days, 
and that no action can be maintained until all its requirements have 
been complied with, no suit can be maintained where proofs were not 
furnished until four months after the loss, and no waiver is pleaded. 
White et al. vs. Home Mut. Ins. Co., 905. 


See AGEnt 1; AssicNMENT; Damaces; Liapmiry 1; Mortcace 4; Risk 7, 10; 
Use 1, 2. 


RAILROAD. See Emptoyver’s Liasmiry 1; Risk 8. 


RE-FORMATION. 


WHEN ENFORCIBLE. 


A contract of insurance which does not express the real intention of the par- 
ties thereto, may be re-formed 


Evidence examined, and found to sustain a finding that the insurer intended 
to deliver an effective contract insuring the owner of the building de- 
scribed in the policy. Cook vs. Westchester Fire Ins. Co. et al., 1041. 


REINSURANCE. 


1. AcTION In CASE OF—CONSTRUCTION OF STATUTE. 


The defendant, a life insurance company, agreed in writing with the plain- 
tiff, another life insurance company, to pay to the plaintiff, in consider- 
ation of a specified premium, the sum of $1,000, upon proof that J. T., 
who held plaintiff’s policy No. 20,308, had died on or before a certain fu- 
ture date. By a supplementary written agreement a later date was fixed. 
The plaintiff sued on the agreements, alleging the death of J. T. before 
said date, proof thereof to the defendant, and payment by the plaintiff 
of the amount for which J. T. was insured. What this amount was did 
not appear from the declaration. The defendant pleaded the general 
issue, and, specifically, in bar of the action, that the defendant was a 
New Jersey corporation, and that the agreements were contracts of rein- 
surance, and were invalid, because they were not made with the consent 
in writing of two-thirds in number of the holders of the policies pro- 
posed to be reinsured, and were not submitted to the Secretary of State, 
and by him approved, as provided by section 66 of the insurance act 
(2 Gen. St., p. 1755). To this plea the plaintiff filed a demurrer, which 
was overruled by the trial judge, and judgment thereon entered in favor 
of the defendant, on which record error was assigned. It was held:— 

That said provisions of section 66 are interdependent, and stand or fall 
together. 

That said section 66 is not invalid under amendment 14 to the United States 
constitution, for it deprives no person of any right. What it does is to 
regulate certain artificial persons, which, by the law of their being, are 
subject to such regulation. 

That the duties devolved by said section on the Secretary of State and subse- 
quently transferred by statute to the commissioner of banking and insur- 
ance, are neither legislative nor judicial, but are adminstrative. 

That it sufficiently appeared from the pleadings that the agreements sued on 
were contracts of reinsurance. 


That the fact that these contracts of reinsurance related to a single policy 
only did not take them out of the statute. 
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That, as it thus appeared that the statute was both valid and applicable to 
the agreements, the trial judge did not err in overruling the demurrer 
and giving judgment for the defendant. Jowa Life Ins. Co. vs. Eastern 
Mut. Life Ins. Co., 299. 


2. In Case or ASSESSMENT CoMPANY. 


Under a reinsurance agreement with another corporation, an assessment com- 
pany contracted with a member of the former to insure him, and did so, 
subject to its by-laws. Noncompliance with a by-law requiring medical 
examination cannot be set up to defeat payment; such by-law is waived. 

A misconstruction of the power of insurer to assess is not ground for conten- 
tion that its contract was ultra vires. 

Where the assessments under the contract were less than those permitted by 
the charter, the insured is not chargeable with such knowledge of the 
charter as to defeat recovery. 

Where, under sach circumstances, the insured had fulfilled his part of the con- 
tract, the insurer is estopped to deny its liability. Watts vs. Equitable 
Mut, Life Ass’n of Waterloo, 495.. 


REMOVAL. 


PLEADING —ParoL AGREEMENT. 


One count in an action on a fire policy alleged waiver of a removal of the 
insured goods, and a removal with consent of insurer; another alleged a 
surrender of the policy with the company’s consent in order that it might 
be changed to cover the removal, and an agreement to insure temporarily 
until the change could be made. A third alleged waiver of the prohi- 
bition against removal and an agreement to cover without change of 
policy until after their removal and to permanently change the policy, 
and that the policy, contrary to agreement, was changed to cover only 
part of the goods. 

Held, That the counts were not contradictory so as to be bad on demurrer. 


Held, That it is not necessary to allege a waiver to be in writing because the 
policy requires written consent. 

Held, That the statute requiring policies to be in the standard form does not 
prevent an oral agreement to temporarily cover during removal until the 
policy can be changed. Goodhue vs. Hartford Fire Ins. Co., 207. 


RENEWAL. 


1. AvutTHorIty or AGENT—PAROL CONTRACT. 


A parol agreement to renew a policy of insurance, entered into by an agent 
having authority to renew policies, held to be the agreement of the prin- 
cipal, and not of the agent. 

An insurance agent, having authority to solicit insurance, to accept risks, to 
agree upon and settle the terms of insurance, and to issue and renew pol- 
icies, has authority to make a preliminary parol contract binding upon 
his principal, to renew a policy about to expire. Certain provisions of 
the policy respecting renewals, waivers, etc., held, not to apply to such 
preliminary contract. 

Prepayment of premium for renewal term is not essential to the validity of 
such preliminary agreement to renew. 

Where an amendment of the complaint “at the trial is allowed on condition 
that defendant be given sufficient time to prepare to meet the issues as 
amended, and thereafter defendant announces himself ready, and pro- 
ceeds to trial on the amended pleadings, he will not be heard to urge that 
he was prejudiced by reason of the allowance of such amendment. 

Evidence of custom on the part of the agent to extend credit for premiums 
held admissible. 

Evidence that plaintiffs relied upon the preliminary agreement to renew the 
policy, and that, had they not believed that the policy was renewed, 
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they would have procured other insurance, also held competent. McCabe 
et al. vs. Altna Ins. Co., 138. 


2. Parot AGREEMENT BY AGENT. 


A petition which sets forth the renewal of a previous policy for a certain sum 
in consideration of a specified premium for one year, upon the same terms, 
conditions and stipulations, is defective in not setting forth more explic- 
itly such conditions. 


Where the petition alleges a verbal agreement to insure, evidence of a previ- 
ous insurance and a verbal agreement to renew will entitle plaintiff to 
recover. 

When upon inquiry by the agent, whether he wished to renew, the insured 
replied in the affirmative and that he would send him a check soon, to 
which the agent replied “all right,” that he would attend to it, this was 
not sufficient evidence of actual renewal, where nothing was said as to 
what policy was intended and several policies had been issued. 

An agreement to renew implies that the conditions will be the same as in the 
original policy in the absence of anything to the contrary. 

The insured owed on other policies, and sent a check in excess of that amount 
with a promise to send more in a few days. 

Held, That if the agent accepted the check in part payment also of the pre- 
mium on the policy in suit, the company was liable. Mallette vs. British 
America Assur. Co. of Toronto, Canada, 966. 


3. Wuat Is Vain. 


The insured paid the renewal premium to the agent,’ who gave him a binding 
receipt reciting that it entitled him to a renewal, was binding for a period 
not exceeding thirty days, subject to conditions of the policy in case of 
loss, and to be invalid on issue of renewal. The company declined to re- 
new, but the insured was not notified nor his premium returned. 


Held, That the facts constituted a contract of insurance which continued to 
be binding after the expiration of the thirty days. Phanix Ins. Co. vs. 
Hale, 550. . 


See Surety 2. 
RENEWALS. See AGEnt 7. 
REPAIRS. 


WHEN ForBIDDEN By City ORDINANCE. 


A contract of insurance upon property within the fire limits of a city is pre- 
sumed to have been entered into with reference to the ordinances of such 
city on the subject of the alteration and repair of buildings damaged by 
fire to the extent of 50 per cent of their value. 


In an action upon an insurance policy covering a building located within the 
fire limits of a city, and of a class the repair of which is, under certain 
conditions, prohibited by the city ordinances, recovery may be had as 
for a total loss when the repair of the building insured and damaged is 
prevented under and by reason of such ordinances; the value of what 
remains of the building after the fire over and above the cost of removing 
it from the premises being deducted therefrom. 


Whether the determination of the building inspector of the city of St. Paul, 
or of the board of arbitration on appeal from his decision, that a build- 
ing within the fire limits of such city has been damaged to the extent of 
50 per cent of its value, and therefore not subject to repair under the 
ordinance, is final and conclusive, and not subject to judicial review by 
the courts, quiere? 

Even though not final and conclusive, such determination can only be im- 
peached by clear and convincing proof of fraud, collusion, or mistake; 
and the burden of proof is upon the party who calls it in question. 
Larkin vs. Glens Falls Ins. Co., 833. 


See ALTERATION; Risk 2. 
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REPLACEMENT. See Reparrs, 
RISK. 


1. ApsacENT BuILpING. 


A standard policy provided that it should be void if the situation or cireum- 
stances affecting the risk should be so altered as to increase the risk, 
with the knowledge or consent of insured, without the consent of the 
company. 

Held, That it was a question for the jury whether the erection of an adjacent 
grocery store which fired the building avoided the policy. The provision 
does not require that every incidental change should avoid it. Jauvrin 
vs. Rockingham Farmers’ Mut. Fire Ins. Ce., 855. 


2. ALTERATIONS BY MECHANICS. 


The policy provided that it should be void if the hazard be increased by any 
means within the knowledge of the insured, or if mechanics be employed 
in building, altering, or repairing the insured premises for more than fifteen 
days at a time, without the company’s consent. Connected with the 
main building insured were two additions used for storage purposes. 
Mechanics were employed for more than fifteen days, and up to the time 
of fire, in tearing down the additions and erecting a new structure and 
connecting it with the main building. 

Held, That the question of increase of hazard was immaterial. The prolonged 
alterations were, as matter of law, a violation of the terms of the policy. 
Newport Imp. Co. vs. Home Ins. Co., 899. 

3. CLEAR SpacE—WaAtrvER oF NOTICE. 


Receipt of a verbal notice of loss and sending the adjusters to investigate, is 
waiver of a policy requirement of written notice. 

The policy warranted that a clear space of one hundred feet should be kept, 
and provided that its violation should work a forfeiture. 

Held, That mere knowledge by the insurer of its violation without objection 
did not avoid the forfeiture. Petit et al. vs. German Ins. Co., 255. 


4. Gin House WHILE OPERATED. 


A policy of fire insurance expressly stipulating that a gin house ‘ which 
shall at intervals be operated by steam” will not be protected ‘‘so long 
as it is so operated,” bees not cover a loss occasioned by the burning of a 
gin house, the machinery in which is operated by steam power, if, on a 
day during the regular ginning season, the engine be tired up with a view 
to getting the machinery in order for ginning on the next day cotton al- 
ready in the house, and the fire occurs during the intervening night. 
This is so though for a period of many days prior to that on which the 
engine is fired up no ginning has been done. Edwards vs. Planters’ § 
People’s Mut. Fire Ass’n of Georgia, 945. 


5. InieGat Bustness—KNOWLEDGE OF AGENT. 


Where there was evidence that misstatements in the application were the 
result of mistake it was a question for the jury whether the policy was 
avoided by false swearing, and to so rule as a question of law was error. 

The policy was on a building used as a saloon and personal property therein. 

Held, That it was not avoided because the saloon was run illegally. 

Where the agent knew from personal observation, at the time of insnring, 
the character of the occupancy, it could not be claimed that it was 
misrepresented. 

Evidence that an illegal business increased the risk was not admissible 
where the legality was not in issue. . 

Where a witness against the insured testified to owning property included 
in the proofs of loss, it was error to exclude his previous declarations con- 
cerning its ownership. Petty vs. Mutual Fire Ins. Co. of Des Moines, 763. 
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6. KErEpiInGc oF KEROSENE. 


The policy on stock in a hardware store covered such goods as are usually 
kept, but in a printed provision forbade the keeping of various coal oils of 
greater inflammability than kerosene in certain limited quantity for light 
and for sale, and to be drawn at a certain distance from artificial light at 
night. Fire resulted from drawing the oil within the prohibited distance. 


Held, That a denial of liability solely on account of the use of coal oil was 
not a waiver of forfeiture on account of the use of kerosene. 


Held, That the permit. to keep kerosene under certain conditions did not 
prevent a forfeiture for the drawing of kerosene in a manner not provided. 
Vandervolgen vs. Manchester Fire Assur. Co., 639. 


7. SvroraGe or ExpiostveEs—WAIVER OF PRooFs. 


The defendant issued to the plaintitf a policy of insurance against fire on a 
stock of merchandise. This policy was in the Minnesota standard form, 
and contained, among others, a provision that the policy should be void 
if, without the written consent of the insurers, the situation or circum- 
stances affecting the risk should, by or with the knowledge, advice, 
agency, or consent of the insured, be so altered as to cause an increase of 
risk. Subsequently the plaintiff, without the knowledge or consent of 
the defendant, stored or permitted to be stored a large stock of explosive 
fireworks in the same building which contained the insured property. 
Still later the plaintiff applied to and received from defendant’s agent.a 
permit to store the fireworks in the building for fifteen days. At thetime 
this permit was issued, defendant’s agent ascertained the fact that the 
fireworks had already been stored in the building. The plaintiff did not 
remove the fireworks at the expiration of the permit, but continued to 
keep them in store in the building for eleven days longer, when their 
explosion caused the loss of the insured property by fire. The defendant 
had no notice that the fireworks were kept in the building after the ex- 
piration of the permit. When the plaintiff presented proofs of loss, the 
defendant expressly repudiated all liability on the policy, claiming that 
it was void because of the foregoing facts, but at the same time objected 
to the sufficiency of the proofs. Held, That the courts will take judicial 
notice of the fact that the storage of explosive fireworks in the same 
building increased the risk of the loss of the insured property by fire. 

Also, that the issuing of the permit amounted to a waiver of any prior for- 
feiture of the policy, but not to an implied agreement to waive any future 
forfeiture, or to a consent that the fireworks might be stored in the build- 
ing after the expiration of the period of the permit. 

Also, that when the permit expired, and the fireworks were not removed, the 
policy became ipso facto void ; the defendant was not required to do any 
affirmative act declaring the forfeiture, nor did it owe the plaintiff any 
duty to give her notice to remove the fireworks. 

Also, that the fact that the defendant, when denying its liability on the pol- 
icy, and insisting that it was void, at the same time objected to the proofs 
of loss, did not amount to a waiver of the forfeiture. Betcher vs. Capital 
Fire Ins. Co., 135. 


8. Wauat Is Coveren tn CasE oF Express CoMPANY. 


An express company was insured on express matter only while contained in 
cars while in transit on lines owned, leased, or operated by the N. Rail- 
road Co. 

Held, That goods on lines which were so owned or leased at the date of the 
policy, though not at the time of loss, were covered. Northern Pac. Exp. 
Co. vs. Traders’ Ins. Co. of Chicago, 503. 


9. Wuat Is Noon. 


The policy provided that it should expire at noon. 

Held, That in the absence of any statute controlling, solar time or the time 
of passage of the meridian by the sun will be understood and not stand- 
ard time unless it appears that the intention was otherwise. 
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Held; That the burden was on the company to show that standard railroad 
time was intended, and the question is for the jury. 

Held, That it was not only necessary to show a custom of using standard 
time at the place by the railroad, schools and business men, but by the 
people generally. 

A statute requiring ninety days before suit was repealed while the policy was 
in force and forty days were substituted. 


Held, That an action within eighty days was sustainable. Jones vs. German 
Ins. Co. of Freeport, Iil., 60. 


10. Wuat Property Is CovErED—Proors or Loss. 


The policy insured tobacco and tobacco stems contained in a warehouse. 
There was also a marine policy covering the tobacto burned and other 
tobacco. 

Held, That declarations of the assured to an adjuster that it was not his in- 
tention to cover the tobacco burned under the defendant’s policy, but if 
there had been no other insurance he would have claimed under it, were 
admissible where the question was whether the policy covered the tobacco 
burned. 

The marine policy had expired, but the insurance was continued under an 
agreement to cover another and more extended voyage. 


Held, That the acceptance of the risk was a new contract, though no policy 
was issued. 


Where the question as to what property was covered depended on evidence 
outside of the policy, it was a question of fact for the jury. 


Where the policy required proofs of loss within 60 days, it was not error to 
hold that there could be no recovery if not complied with, unless waived. 
Leftwich vs. Royal Ins. Co. of Liverpool, 940. 


See ApprTions; ALTERATIONS; MortGaGEE 2; Use 1, 2; Vacant. 
SEPARABLE. CONTRACT. See Entree Contract. 
SICKNESS. See Heattu; Premium 2. 

SMOKE. See Damaces. 

SOOT. See Damaces. 

STANDARD TIME. See Risk 9. 

STATUTE. See Forre1cn Company; Reinsurance 1. 


STOCK NOTE. 


Liasinity OF MAKER, 


A stock note was given to a company payable in such installments and at 
such times as the directors might require, notice being published agree- 
ably to the charter. 

Held, That the limitations on the installments begin to rum from the times 
fixed for each payment, and action on the note is not barred by the ex- 
piration of 6 years from the time that the first installment was payable. 


Held, That where the charter required that there should be not less than 
7 nor more than 15 directors, a call that was participated in by more 
than 7 directors was valid, though there were less than 15. 

Held, That the fact that a note was fraudulently given to deceive the insur- 
ance commissioners regarding the financial standing of the company can- 
not be set up in defense by the maker against recovery. New England 
Fire Ins. Co. vs. Haynes, 500. 
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SUBROGATION. ’ 


CoMPROMISE BY INSURED. 


Where the policy stipulated for the subrogation, and the insured sued the gas 
company which had caused the loss, which included much other property 
as well, and a verdict was given by agreement, but the loss on the in- 
sured property was excluded from the jury, the insured’s claim having 
been settled in full against the gas company, the right of subrogation 
was destroyed, and there could be no recovery on the policy. 


It was not necessary in such case for the defendant company to allege pay- 
ment. 


Neither the counsel nor adjuster of the defendant had power to sanction an 
agreement by the insured to compromise with the gascompany. Packham 
vs. German Fire Ins. Co. of Baltimore, 1014. 


SUICIDE. 


1. As DEFENSE By ASSESSMENT COMPANY. 


Where the company in response for request for blank proofs of death from the 
agent of the beneficiary, replied that it understood that the insured had 
committed suicide, and, therefore, did not send them, the proofs were 
waived. 


The statutes of Iowa forbid assessment companies to charge fixed premiums; 
also that as to companies other than assessment companies suicide can 
only be a defense when it is shown that the insurance was effected in 
contemplation of the act. The policy required a fixed sum paid on its 
issue and a fixed deposit as a guarantee, and quarterly payments of a sum 
not specified were to be made. The company agreed to pay the benefici- 
ary 2 per cent of the aggregate guarantee fund not to exceed $2,000, to 
be determined at the time of death, and to retarn the deposit, provided 
in the event of failure of the member to make any quarterly payment 
when due the deposit was forfeited. 


Held, That the company was not an assessment company within the statute, 
and could not set up suicide as a defense where it had failed to show that 
it was contemplated. 


Held, That in case of a foreign company the character of the policy and not 
the certificate of the superintendent must determine whether it is an 
assessment company. McDonald vs. Bankers’ Life Ass’n of Des Moines, 
Iowa, 780. 


2. CHANGE oF Poticy. 


The policy provided that the beneficiary might at any time be changed by 
the insured in the manner specified, and a by-law and the statute under 
which it was incorporated likewise so provided. The insured surren- 
dered the policy and took out another with the same beneficiary and 
which stipulated for forfeiture in the event of suicide. 


Held, That the beneficiary had no vested interest in the first policy which 
was surrendered without her consent; and where suicide was the cause of 
death there could be no recovery under either policy. Hopkins vs. North- 
western Life Assur. Co., 794. 


3. EVIDENCE AS To. 


In case of a death under such circumstances that it may or may not have 
been caused by suicide, the legal presumption is in favor of the latter, 
which should prevail in the absence of evidence sufficient to establish 
the former to a reasonable certainty. 


It is the exclusive province of the court to determine whether evidence is 
susceptible of a reasonable inference that death was caused by some 
other means than that of suicide, and that being determined in the 
affirmative, it is the exclusive province of the jury to determine where 
the truth lies. - 
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The decision of the trial court that the evidence produced on a trial is sus- 
ceptible of a reasonable inference warranting the verdict of the jury 
should not be disturbed unless, from an examination of the record, it 
clearly appears that:such decision was erroneous. 


In the circumstances stated in the foregoing, whether the jury properly drew 
the inference which resulted in their verdict, so long as such ‘inference 
was within the limits of reasonable probabilities, looking only to the 
evidence produced, is not a subject of inquiry on appeal; and in de- 
termining whether the trial court erred in deciding that the fact was 
reasonably inferable from such evidence, doubts are to be resolved in 
favor of such decision. 

Where the reasonable probabilities from the evidence all point to suicide as the 
cause of death, so as to establish it, in the light of reason and common 
sense, with such certainty as to leave no room for reasonable controversy 
on the subject, a jury should not be permitted to find to the contrary and 
have such finding stand as a verity in the case, but the question should 
be decided by the trial court as one of law. Agen vs. Metropolitan Life 

Ins. Co., 37. 
4, EVIDENCE oF. 


The defense was suicide in violation of a policy provision making it void in 
case of suicide whether sane or insane. The body of insured was found 
in a room under conditions that indicated suicide. 


Held, That a copy of the findings at the inquest, furnished by the plaintiff as 
part of the proofs of death, is admissible as prima facie evidence of suicide 
tor the company. 

Held, That letters and directions written by the insured and found in his 
room, which tended to show the motives and condition of his mind shortly 
before his death, were admissible as part of the res gestz as to suicide. 


Held, That only a preponderance of evidence is necessary to establish suicide. 


It is sufficient to charge that the presumption of the law is against suicide, 
without stating the reasons therefor. Sharland vs. Washington Life Ins. 
Co., 738. 

5. PRESUMPTION OF ACCIDENT. 


In a suit on an accident policy where it was claimed in defense that the 
insured committed suicide, the burden is on the claimant to show death 
from accident within the policy by a preponderance of evidence, and 
the rule is not changed by the legal presumption of sanity and against 
suicide. Fidelity § Casualty Uo. of New York vs. Weise, 74. 


SURETY. 
1. Lrasrinrry For EMBEZZLEMENT. 


The contract indemnified a fire insurance company against loss through em- 
bezzlement by its general agents on representations in the application, 
which were part of the contract, that the cash would be compared and 
verified with the accounts and vouchers monthly. 


Held, That conditions were a warranty, and a further declaration that the 
representations in the application were true to the best of insured’s 
knowledge and belief did not qualify the statement that there should be 
such monthly verifications. 

Held, That a monthly comparison of checks received from the agent with 
accounts and vouchers sent by him two months before and which would 
not at any time show the cash which should then be in the agent’s hands, 
was not a compliance with the warranty. 


Held; That evidence that it was not the custom of such companies to go to 
the agent’s office and make such examinations of cash, but that it was 
customary to make the comparison as in this case, was not admissible to 
change the requirement of the written contract. Hunt vs. Fidelity § Cas- 
ualty Co. of N. Y., 694. 
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2. PLEapIna. 


Where a contract of indemnity is made part of the answer, a failure to fully 
set it out in the plea is cured. 
A bank was indemnified by contract against fraudulent acts of the cashier. 


Held, That it was not necessary to set out all the conditions of the contract 
and application where its execution and renewal and substantial features, 
together with the fraudulent acts and notice thereof, were embodied in 
the complaint. Breaches of contract must be specifically pleaded if 
relied on. 


Held, That an answer alleging that the renewal was induced by false repre- 
sentations that the accounts of the cashier had been examined and found 
correct, is a plea in bar. 


Held, That the company must set out and allege such breach in the terms of 
the application where they exist, as will relieve it of liability. Bank of 
Tarboro vs. Fidelity § Deposit Co. of Maryland, 447. 


See GUARANTEE, 


TAXATION. 


Or Gross Premiums By Municrpat CoRPORATION. 


A tax imposed by a municipal corporation on the gross premiums of an insur- 
ance company doing business in the city where the tax is imposed is not 
a property tax, in the sense of the constitution, so as to require the ad 
valorem system to be applied. While, by a municipal ordinance, a tax 
on the gross premiums of an insurance company doing business in the 
city, at a given rate per cent, may be lawfully imposed, if the authority 
to do so be clearly given, an ordinance which by its terms only imposes 
such tax on nonresident companies, and expressly excludes resident com- 
panies from its operation, is void for the want of the uniformity required 
by the constitution. 

A license tax of a given sum imposed upon every agent of a fire or life insur- 
ance company is payable by an agent of an association which has no 
capital stock, but insures the lives of its members under the assessment 
plan; and this is true notwithstanding such agent is the employee of the 
company, and does not represent any other company. Mutual Reserve 
Fund Life Ass’n vs. City Council of Augusta et al., 319. 


TAXES. See Mutvat Company. 
THREE-QUARTER CLAUSE. See Vauvep Poticy. 
THRESHER. See Morraacee 2, 
TITLE. 
1, AGREEMENT TO SELL, 
The policy provided that it should be void if the interest of insured became 


other than entire, unconditional, unincumbered and sole ownership. 


Held, That an agreement to sell, not attended by control or possession, did 
not avoid the policy. Arkansas Fire Ins. Co. vs. Wilson et al., 358. 


2. Lire INTEREsT. 


The written application of a mutual company stated in answer to question, 
“What is your title?” ‘‘ Deed;” and stipulated that insured would abide 
by the regulations as contained in the policy and pay his proportion of 
losses and expenses during the continuance of the policy. The applica- 
tion was sent by the agent to the company, anda policy returned which 
was by.its terms void if the interest was misrepresented ornot truly stated 
or was other than that of sole and unconditional ownership. 


Held, That the answer did not intimate the character of the estate, and the 
fact that he had no inheritable title, as his wife might become sole owner 
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\ in case of her survival, did not defeat the policy, since the company issued 
it a knowledge of the answer. Clawson vs. Citizen’s Mut. Fire Ins. 
Co., 167. 


3. NOoNDELIVERY oF DEED. 


The policy provided that it should be void if the building was on ground not 
owned in fee simple. No evidence of alienation was produced by the 
company, and the plaintiff testified that a deed had some years before been 
executed in favor of his son, but never delivered. 


Held, That a nonsuit in an action on the policy was error. Shute vs. Man- 
chester Fire Assur. Co. et al., 821. 


4. Option on LUMBER ASSIGNMENT. 


The policy was on lumber owned by insured, or held in trust or on commis- 
sion, or sold but not delivered. 


Held, That an option by another party on part of the lumber, which was in 
no way separated or identified for future delivery, gave no title to such 
party under which suit on the policy could be maintained under a clause 
inaking loss payable to him as interest might appear. Such clause simply 
confers a condition right to receive a part or all of the insurance money re- 
covered by insured, but does not save the policy from the effect of breach 
of condition by insured. 


Held, That where in such case the insured had contracted to keep the lumber 
insured, and assign the policy as above, the policy is not an insurance of 
the party’s interest by the insured as his agent, which would entitle the 
party to sue. 


Held, That where the party had paid $2,000 for such option, his interest in 
case of total loss was this advancement, and where such sum was tendered 
the party as was due when he intervened in an action against the insurer, 
a judgment denying his claim will be sustained. 


Held, That the insured, in case of such loss, was not liable to the party for 
breach of contract to the extent of the market value of the. lumber, less 
the unpaid purchase price. Wunderlich et al. vs. Palatine Fire Ins. Co. et 
al., 26. 


5. REPRESENTATIONS IN APPLICATION—SALE AFTER Loss. 


Where a party makes application for a policy of insurance to the agent of the 
company, designating in said application the company from which he de- 
sires the policy, describing therein the property, and answering the usual 
questions as to ownership, liens, etc., and in his absence, and without his 
consent or knowledge, said application is so changed as to make it an ap- 
plication to another and different company, which issues the policy, vary- 
ing in several respects from the application, which latter is sent by mail 
to the assured, although such party accepts the policy he is not bound by 
the representations and answers contained in said application, and said 
policy will not be avoided if such representations and answers are not true. 





Where, during the life of the policy, a decree is obtained in invitum for the 
sale of the property insured, but sale under said decree is not made until 
after the loss by fire, and then the property is bought in by the assured, 
and there is no change of possession, the policy will not be avoided by a 
clause therein providing that the policy shall become void if any change 
takes place in the title, interest, location, or possession of the property, 
or any part thereof, whether by sale, gift, or other voluntary act of the 
assured, or by legal process or judgment, or otherwise. 


In the interpretation of a policy of insurance in all cases it must be liberally 
construed in favor of the insured, so as not to defeat, without necessity, 
his claim to the indemnity, which, in making the insurance, it was his 
object to secure ; and, when the words are without evidence susceptible 
of two interpretations, that which will sustain his claim and cover the 
loss must in preference be adopted. 


A doubtful or partial remedy at law does not exclude the injured party from 
relief in equity. 











1104 Digest Index, 1900. 


Where a policy of insurance is issued without any written application on the 
part of the assured so far as the facts appear, the assured, in offering in 
evidence the policy, is not required to read with it, as part thereof, a 
written application produced by the insurer, without proof that it was 
signed by the assured or his agent. Cleavenger vs. Franklin Fire Ins. Co. 
of Wheeling, W. Va., 528. 


6. Saxe or Part INTEREsT. 


Written clauses will overrule those that are printed in case of conflict and 
the policy will be construed against the company rather than the insured. 


The policy insured the owner of a tugboat against fire “‘ for account of whom 
it may concern,” but provided in printed clauses that it should be void 
if the interest be other than sole and unconditional ownership, or in case 
of change of interest or title. 


The insured afterwards sold a part interest without the company’s knowledge 
or consent. 

Held, That the intention was to protect the entire title to the boat whether 
retained or shared with or transferred to other parties, and the purchaser 
of such part interest, having adopted the policy, was entitled to recover. 
Hagan et al. vs. Scottish Union & National Ins. Co., 666. 


7. Sore OwneErsHIp. 


The title was held under a bond given by insured and a brother jointly, and 
about half the purchase money had been paid by insured. 


Held, That where the nature of the title was explained, the company was 
estopped from setting up a policy provision requiring sole and uncon- 
ditional ownership. 

Held, That where the brother had died insolvent and had paid no part of the 
purchase money, his heirs had no interest in the policy. Clapp vs. 
Farmers’ Mut. Fire Ins. Ass’n, 468. 


8. UNpDIvIpED INTEREST. 


The insured represented in a written application that they were sole and un- 
conditional owners, whereas they were only owners of an undivided half 
interest, with a verbal agreement from the owners of the other half toits 
conveyance on compliance with certain conditions. 


Held, That the misrepresentation defeated the contract, and there could be 
no recovery. Liverpool § London § Globe Ins. Co. vs. Cochran, 374. 


9. Watver By ADJUSTER—FORECLOSURE. 


The adjuster, with knowledge that statements in the application regarding 
liens and judgments were untrue, furnished blanks and told him he could 
make out proofs of loss. 


Held, That where the insured is induced to incur expense or trouble in the 
belief that his loss will be paid, forfeiture is waived. But such waiver 
will not affect a forfeiture for misrepresentation as to title, at the time 
unknown to the company. 


Where the property at time of insuring had been sold under foreclosure to 
wife of insured who had given her notes for it and equity of redemption 
had expired, a representation that he was the sole legal and equitable 
owner worked a forfeiture. 


The burden is on insured to show waiver of forfeiture. 
The insured stated that the property was not in his name. 


Held, This did not prevent forfeiture for misrepresenting himself as the owner. 
Planters’ Mut. Ins. Co. vs. Loyd, 603. 


See AGent 2; ALIENATION; ASSIGNMENT 2; INCUMBRANCE: Risk 5; Svrcipe 2. 


TRUSTEES. See Orricer. 
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TONTINE. 


1. Ruicut to DivipEnDs. 


Under a policy issued on the 15-year tontine investment plan, providing 
‘¢that no dividend shall be allowed or paid on this policy, unless the per- 
son whose life is hereby insured shall survive until the completion of its 
tontine dividend period, and unless this policy shall then be in force,” the 
beneficiary is not entitled to dividends where the insured died a short time 
before the expiration of the tontine period, though after the last premium 
was paid, and after the actuary of the company had submitted to insured 
a statement showing what would be the value of the policy at the expira- 
tion of the tontine period if it should then be in force, and that state- 
ment included accumulated dividends. New York Life Ins. Co. vs. Miller. 
—Sutton et al. vs. New York Life Ins. Co., 1033. 


2. Rieutr To Parp-up Poticy. 


The‘ insured is not entitled to a paid-up policy where he ceases to pay before 
the expiration of the tontine period, it being provided in the policy that 
previous to the completion of the tontine period the policy can have no 
surrender value in cash or a paid-up policy; and this is true, though a 
writing delivered with the policy stipulates that the amount of the policy 
‘‘may be reduced at any time, at the desire of the insured, to any less 
amount, or an amount equal to the sum of the premiums paid in on said 
policy, the premiums, after the reduction, being reduced in the same pro- 
portion as the amount assured is reduced,” as that stipulation has no 
reference to a paid-up policy. Equitable Life Assur. Soc. vs. Spillman, 651. 


TOTAL LOSS. 


1. INsuRANCE ON PRoFITS—ABANDONMENT. 


A marine policy insured on profits of a cargo of sugar against total loss only. 
The cargo was abandoned and settled for by other insurers as a total loss, 
But a part of the cargo was saved by the insurers and returned to the 
insured in part settlement on about the basis of the average pro rata 
policy valuation. 

Held, ‘That this did not prevent a recovery on the insurance of the profits. 
Canada Sugar Refining Co., Limited, vs. Insurance Co. of North America, 193. 


2. Wuat ConstItUTEs. 


A brick building, where three of the walls and foundations were so far de- 
stroyed that none of them were used in the construction of the building 
replacing it, and only a very limited part of the fourth was used against 
the protest of the architect who considered it unsafe, and practically no 
joists or timbers, was totally destroyed within the meaning of a statute 
requiring full payment in case of total loss. 

The foundation is not a part of the building within the meaning of the pol- 
icy, and its condition should not be considered in the question of total 
loss. Murphy vs. American Central Ins. Co., 567. 


3. Wuat ConsTITUTES—ARBITRATION. 


An insured, by consenting to arbitrate the amount of loss sustained by fire, 
in pursuance to the provisions of the policy, is not precluded, in a suit 
upon the policy, from claiming and recovering as for a total loss, if the 
evidence sustains his claim. The provisions of section 3643, Rev. St., 
being founded upon public policy, the insured cannot be held to a waiver 
of them. 

Where a building is so far destroyed by fire as to lose its identity and specific 
character.as a building, and the parts that remain cannot be utilized to 
advantage in the reconstruction, there is a total loss, within the meaning 
of section 3643, Rev. St. Pennsylvania Fire Ins. Co. vs. Drackett et al., 841. 


TUG BOAT. See Tirtz 6. 
VOL. XXIX.—70. 
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ULTRA VIRES. See Rernsurance 2. 
USAGE. See Brnpivne Sup. 


USE. 
1. For Immorat Purpos—es—WaAtver oF PRooFs. 


The failure of insured to disclose the fact that the insured house was occu- 
pied by women of ill repute does not invalidate the policy, there being no 
fraud or misrepresentation, especially as the company or its agents had 
full knowledge of the character of the occupants before the fire. 

The insured need not make written proofs of loss where the company has 
acted in such a manner as to authorize a reasonably prudent person to 
believe that it waived that requirement of the policy. National Fire Ins. 

Co. vs. United States Building § Loan Association’s Assignee, 253. 


2. Or DwEL.ina as STOREHOUSE. 


The application was made ete of the policy, and represented that the build- 
ing was occupied as a dwelling; the policy insured it as a dwelling, and 
provided that it should be void if used for any other purpose. It was 
used as a storehouse. 

Held, That where the evidence would have authorized a finding by the jury 
that the agent agreed to so frame the application that it might be used 
as a dwelling or storehouse, it was error to direct a finding for the company. 
Cornelius vs. Farmers’ Ins. Co., 509. 


See Risk 5, 


VACANT. 


1. In Case or DwELiina. 


Where a policy insuring a building ‘‘ occupied as a dwelling house” provided 
that it should be void,‘‘if the premises described” should be unoccupied 
for more than ten days, the ‘‘ premises” referred to were not the various 
buildings on the tract of land on which the insured dwelling house was 
located, but the dwelling house itself, 


The dwelling house being unoccupied at the date of the policy, and remain- 
ing so until the time of the fire, more than ten days thereafter, the policy 
was void, the provision against the property being unoccupied being ma- 
terial to the risk. ‘ 


The fact that a tenant of insured and his servants had for two days before the 
fire, which occurred in the night, been cleaning the insured dwelling 
house preparatory to its occupation, did not constitute an occupation 
within the meaning of the policy. Thomas vs. Hartford Fire Ins. Co., 128. 


2. In Case or DwWELLING—WAIVER BY AGENT. 


Where a party avers that he has performed all the conditions of a contract to 
be by him performed, his proofs upon the trial must show such perform- 
ance, in order to entitle him to a recovery. Under such an averment it 
is not competent to prove a waiver of such conditions. If the waiver of 
conditions is relied upon, such waiver must be averred in the pleadings. 


The condition in a fire insurance policy was that the property is ‘‘ occupied 
and to be occupied by tenant asa private dwelling,” and to be void if the 
property should become unoccupied without the assent of the company. 
The tenant moved out, and the son of the owner slept in the house during 
the day and worked nights, having only a cot, a chair and an alarm clock 
in the house. The family of the owner resided next door, and obtained 
their rain water from a cistern in the kitchen of this house, and the owner 
went through the house every day, the fire occurring late at night. Held, 
That in legal effect the house was unoccupied, and the court should have 
so instructed the jury, and then left the question to the jury as to whether 
the risk was thereby increased. 














SE 
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The power of an agent to waive conditions in a policy of fire insurance is not 
different from the same power in life insurance. As to such power, In- 
surance Co. vs. Hook (56 N. E. 906, 62 Ohio St. ——), is followed and 
approved. Eureka Fire § Marine Ins. Co. et al. vs. Baldwin, 608. 


3. TEMPORARY ABSENCE. 


The policy provided that it should be void if the premises became vacant by 
the removal of the occupant, and so remain for thirty days. 

Held, That where the occupant left on account of her health, intending to be 
absent about three months, leaving everything in the house ready for 
use on her return, this was not such vacancy by removal as a matter of 
law, the question was one of fact for the jury. 

Held, That the test in such case was not what was intended by the insurer, 
as shown by the rules of a board of underwriters, unless known to the 
insured, but what would be popularly understood. Stone vs. Granite State 
Fire Ins. Co., 250. 

4, TEMPORARY ABSENCE. 


The policy provided that it should be void if the premises should become va- 
cant by the removal of the owner or occupant, and so remain for more 
than 30 days. 

Held, That the policy was not avoided where there was only a temporary ab- 
sence, and no permanent removal. Johnson vs. Norwalk Fire Ins. Co., 371. 


5. Wuen Risk Is IpLe 1n Case or MortTGAGEE. 


The policy stipulated that it should be void if the risk ceased to be operated for 
10 days. It was procured at the request of a representative of the mortga- 
gee by the company’s agent to protect the interest of the mortgagee, but the 
agent procured a written application from the mortgagor on his own re- 
sponsibility, and the insurance was in the name of the mortgagor, loss 
payable, etc. The mortgagee accepted it and paid the premium. 

Held, That the question whether the policy was issued on the written appli- 
cation was for the jury. 

Undisputed evidence that a creamery was shut down for over two months, ex- 
cept for the storage of butter, except that on two days some part of the 
machinery was going to work over some old butter, establishes the fact 
that it was idle for more than 10 days in violation of the policy. Cronin 
et al. vs. Fire Ass’n of Philadelphia, 564. 


See Risk 4; VaLuED Poticy Law. 
VALUATION. See AcEnr 2. 


VALUED POLICY. 


THREE-QUARTER CLAUSE AND OTHER INSURANCE. 


The insurance was on a gin house, stands, feeders, and other property de- 
scribed in the policy. 

A statute of Mississippi provided that the insurer should not be permitted, in 
case of suit, to deny that the property was worth the full value upon 
which the insurance was calculated, or in case of the three-quarter clause 
that the amount insured was but three-fourths of the value, and in case 
of total loss the damages should be the amount of insurance. 


Held, That the statute rendered nugatory a three-quarter clause making the 
insured a coinsurer, and reducing the liability below the sum named in 
the policy. 

Nor under such statute can the amount of the policy for which the company 
is liable be reduced by concurrent insurance consented to by the insurers. 
Such aggregate must be taken as the value of the property. 


The insured cannot waive the statute by accepting a different rule for fixing 
the amouut of loss. 
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Knowledge of other insurance without consent is a waiver of the same. 
Western Assur. Co. of Toronto vs. Phelps, 506. 


See Torat Loss 2, 3. 


VALUED POLICY LAW. 


CoMPUTATION OF PartraL Loss—VacantT—CLASSIFICATION, 


A judgment will not be reversed because of an error or defect in the proceed- 
ings which does not effect the substantial rights of the complaining party. 


Under the valued policy law (section 43, c. 43, Comp. St. 1899), the statute 
fixes the worth of the property insured conclusively at the valuation 
written in the contract of insurance, and in case of total loss that sum is the 
measure of recovery. 


Under such a policy, in case of partial loss the actual damage is the measure 
of recovery. 

If, under a valued policy, the property insured is totally destroyed as the re- 
sult of two or more fires, the measure of recovery for the final loss is the 
amount written in the contract, less the amounts paid in settlement of 
previous losses. 

After a partial Joss under a fire policy, which renders the building untenant- 
able, the insured is not guilty of a breach of the vacancy clause of the 
contract, where he permits the property to remain unoccupied pending the 
period during which the insurer is authorized to exercise its option to re- 
pair the damaged building. = 

There is nothing in the Constitution of the United States or of this State 
which forbids classification of subjects for the purpose of legislation. 
The power to classify is subject only to the limitation that the classifica- 
tion must not be arbitrary. 


The provision of section 3 of the valued policy law (section 45, c. 43, Comp. 
St. 1899, permitting the taxation as costs of a reasonable attorney’s fee 
upon rendering judgment against an insurance company on a contract 
insuring real estate, is grounded on considerations of public policy, and 
is constitutional. Lancashire Ins. Ce. vs. Bush et al., 1028. 


VIOLATION OF LAW. See AcciDEntT 7. 
WAIVER, See AssEssMEnrT 4, 


WARRANTEE, 
Premiom as WAIVER OF, 


Any untrue statement in an application for insurance, when made a part of 
the policy, and by the insured warranted to be true, avoids the policy of 
insurance, regardless of the question of its materiality; yet the insur- 
ance company may by its conduct waive its right to insist upon such for- 
feiture. The acceptance and retention of money in payment of premiums 
after the insurance company has knowledge of all the facts constitute 
such waiver. Johnson vs. Massachuselts Benefit Ass’n et al., 180. 


WARRANTY, 


Must Be Compiiep WITH. 


A warranty stipulated in a contract of life insurance must be strictly com- 
plied with, or literally fulfilled, before the insured is entitled to recover 
on the policy. A warranty need not be material to the risk, because it is 
of itself an implied agreement that the representations warranted are 
material. Petitpain vs. Mutual Reserve Fund Life Ass’n., 269. 


WIFE, See AssiGNMENT 1; Premivm 11, 
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WIFE’S POLICY. 


1. Errect or Divorce. 


When a married woman is named as a beneficiary in a policy of insurance on 
the life of her husband, she is entitled to the proceeds of the policy, not- 
withstanding a divorce obtained by her before his death. Overhiser’s 
Adm’x vs. Overhiser et al., 861. 


2. MISREPRESENTATION—RECOVERY BACK OF PREMIUM. 


Policies were taken out by the wife for her benefit on the life of her husband 
without his knowledge. A by-law of the company made such insurance 
void. The application purporting to be by the party whose life was in- 
sured warranted the statements true. The wife was ignorant and could 
not read and was misled by the representations of the agent. On dis- 
covering the facts she demanded a return of the premiums. 

Held, That she was not bound to continue the contract and was entitled to 
recover the equitable value of the policies. She was not obligated to 
accept a paid-up policy for a smaller amount than the original sum in- 
sured, nor an offer by the company to reinstate the policy. Delouche vs. 
Metropolitan Life Ins. Co., 284. 


3. NoNPAYMENT OF Premium NotE—Loan. 


Where a husband procures insurance on his life, payable to himself after a 
term of years, if he shall live so long, and, if not, then to his wife at his 
death, and, after paying premiums for some years, gives a premium note, 
which has a forfeiture clause therein more onerous, as against the inter- 
ests of the wife, than the forfeiture clause in the policy, such forfeiture 
clause in the note will not avail the insurance company, as against the 
wife, unless she assents thereto. 

Where a condition in a life insurance policy is to the effect that ‘in case of 
default for nonpayment of premium after three years, and no legal sur- 
render having been made, the insured having paid at maturity all notes 
given for premium, then this policy shall, without surrender, but upon 
payment of all outstanding premium notes, become a paid-up term policy, 
without change of terms or conditions,” the payment of all outstanding 
premium notes, though given after three annual premiums had been paid, 
is a condition precedent to such policy becoming a paid-up term policy. 

Where a policy of life insurance is issued and accepted upon the conditions 
and agreements contained therein, such conditions and agreements form 
the contract between the parties, and will not be varied or controlled by 
the subsequent course of dealing between them, in the absence of fraud 
or bad faith. 

Where it is provided in a life insurance policy that the company will loan to 
the insured on such policy, as collateral security, certain sums of money, 
graded as to amount by the number of annual cash premiums paid, the 
insured is not entitled to such loan after he is in default in the payment 
of a premium or premium note, when such default works a forfeiture of 
the policy by its terms and conditions, unless such default is waived by 
the company. Union Central Life Ins. Co. vs. Buxer, 519. 


4, PLEDGE oF. 


The pledge of a wife’s policy by the husband without the consent of the wife, 
under the Mississippi code of 1892, which vests the interest in the wife. 
Jackson Bank vs. Williams, 857. 


See AssiGNMENT 4; BENEFICIARY. 
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